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TO PROPOSE APPROPRI,ATE MEASI.]RES TO AUSTRI"A
ONTHE AID GRANTED UNDERTTIE

IITNOVEUOU AND TECHNOLOGY FIXO ACT . ITFG
(exrsrmc AD 93- 1 6 1, 93 -162, 93 -164,

93-368 AND 93-370 ro 93-37 4)

TI{E EFTA SUR\IEILLANCE AUTHORITY,

Havrng regard to the Agreement on the European Economic Areat, in particular to
Articles 61 to 63,

Having regard to the Agreement between the EFTA States on the establishment of a
Surveillance Authority and a Court of Iusticd, in particular Article I of Protocol 3

thereo{,

WHEREAS:

I. FACTS

1. lntroduction

Article 1(l) of Protocol 3 to the Surveillance and Court Agreement provides that the

EFTA Surveillance Authority shall, in co-operation with the EFTA States, keep under

constant review all systems of aid existing in those States. It shall propose to the latter

any appropriate measures required by the progressive development or by the

functioning ofthe EEA Agreement.

By letter dated 4 January 1994 @ef. 94-466 D) the EFTA Surveillance Authority
requested information on all existing aid measures in Austria. By letter dated 3 March

1994 @ef. 94-3878 A) the Austrian authorities provided information on such

measures, including the Innovation and Technology Fund Act (Innovations' und

I Hereinafter referred to as the EEA Agreement.
2 Hereinafter referred to as the Surveillance and Court Agreement.



Technologiefondsgesetz - ITFC1 - "BK2"; registered as existing aid no. 93-161) and

information on aid schemes thereunder. However, the amendments to the ITFG
introduced by BGBI. 199319724 have not been brought to the attention of the EFTA
Surveillance Authority.

Under the law, guidelines for aid awards have been issued (Richtlinien fi)r die

Gewtihrung von Filrderungen gemtifi dem Innovations- und Technologiefondsgesetz
(IfFq - h. Erlaf vom 26. 2. 1988 des Bundesministeriums liir affentliche Wirtschaft

und Verlcehr, des Bundesministeriums fur Wrissenschaft and Forschung sowie fus
Bundesministeriums fi)r Finanzen).s These guidelines were submitted to the EFTA
Surveillance Authority as Annex to both the questionnaire for existing aid for the

scheme uWV4" (ITF/ERP - existing aid 93-164) and the scheme 'WF2' (ITF/FFF -
existing aid93-162).

Under these guidelines, implementing guidelines for aid awards under the ITFG
(Leitfaden fi)r die Gewrihrung von Fdrderungen gemti$ dem Innovations- und
Technologiefondsgesetz - ITFG - "W4"; existing aid 93-368)6 have been issued.

Under the implementing guidelines to the ITFG, the Austrian authorities informed the

EFTA Surveillance Authority of several sub-schemes for specific purposes with
different periods of duration. The sub-schemes are:

Industrial Design (existing aid 93-369)

Technologies in the field of transport (Verkehrstechnib,93-370)
Technologies in the field of energy (Energtetechnilq 93-371)
Flexible computer-integrated production for SMEs (FlexCIM, Flexible
computerintegrierte Produhion fi)r Klein- und Mittelbetriebe; 93 -372)
Technologies in the field of environment (Umwelttechnk93'373)
Software-technology (Softwore-Te chnologie; 93'37 4)
Seed-Finan cing (Finanzierung und Betreuung von jungen
Hi gh-Te ch-Unte rne hmen; 93 -37 5)

Besides the schemes and sub-schemes referred to above, which are operated under the

responsibility of the Federal Mnistry of Public Economy and Transport

@undesministerium firr dffentliche Wirtschaft und Yerkehr), information on another

scheme under the ITFG (ITF/FFF - existing aid 93-161), which is operated by the FFF

(Forschungsfhrderungsfonds fi)r die gewerbliche Wirtschaft) under the responsibility

of the Federal Mnistry of Science and Research (Bundesministerum fiir Wissenschaft

und Forschang - "W2') was also submitted to the Authority and has been registered

as existing aid93-162.

An initial examination of the ITFG and the guidelines thereunder indicated that the

legal provisions were not altogether compatible with the rules on State aid under the

3 Bundesgesetz vom 24. November 1987 tiber MaBnahmen zur Finanzierung von Forschungen

Entrricklungen und Umstellungen fiir den Bereich der gewerblichen Wirtschaft (Innovations- und

Technologiefondsgesetz - ITFG) in der Fassung der Bundesgesetz BGBI. 19881407 - hereinafter

referred to as ITFG.
4 Bundesgesetz: l\nderung des Innovations- und Technologiefondsgesetzes, BGBI. 19931972.
5 Hereinafter referred to as'Richtlinien'.
6 Hereinafter referred to as "Leitfaden".



EEA Agreement. For this reason the matter was taken up at the meeting between

officials from the Austrian Federal Government and the EFTA Surveillance Authority

in Vienna on 8 November 1994.

However, two sub-schemes are not covered by the present decision to propose

appropriate mehsures to aid awarded under the ITFG. These are, one the one hand, the

"Industrial Design" sub-scheme (93-369) which is due to expire on 3l December 1994

and, on the other hand, the Seed-Financing scheme (93-375) which, according to the

information received on 3 March L994, already expired on 31 December 1993. A
foreseen prolongation of this scheme in a modified form has been notified as new aid

to the Authority and will be subject to a separate decision (case 94-031).

Relevant provisions of the ITFG and the guidelines thereunder

The ITFG provides the legal basis for the Innovation and Technology Fund, a State

body which is entrusted to provide funds for enterprises to finance research,

development and adaptation activities ("Finanzierung von Forschungen,

Entwicklungen und (Jmstellungen " - $3(1) ITFG). Aid may be awarded in the form of
soft loans, interest subsidies and grants ($3(2) ITFG).

More precise criteria for aid awards are stipulated in the guidelines under the law,

which are to be elaborated by a Committee established in accordance with $ 4(5) IIFG
and proposed by it to the Federal Minister of Public Economy and Transport and the

Federal Mnister of Science and Research. The decisions on aid awards to individual

enterprises are to be taken by the Ministers referred to which ought to take due

account of the recommendations of the Committee ($ 4(4) ITFG).

The possible ma:rimum aid intensities, including rules on maximum intensities in the

case of cumulation with aid from other public sources, are laid down in the guidelines,

whereas the Act itself lacks any such limitations. Both the "Nchtlinien'q and the

"Leitfaden'B stipulate that the ma,rimum intensities shall not, as a rule, exceed 50%

gross (points V. of both guidelines). In cases of cumulation with aid from other

,our""r, the marimum aid ceiling is set at 75olo gross (point VL of the "Richtlinien"
and point V. of the "Leitfaden').

tr. APPRECIATION

1. Restriction of aid awards to guidelines

The fact that the Federal Minister of Public Economy and Transport and the Federal

Minister of Science and Research are to decide upon individual awards of aid by taking

due account ofthe recommendations made by the committee in accordance with $ 4(7)

ITFG, including the obligation of the Committee to elaborate and propose guidelines

for the application of the ITFG does not, in principle, exclude the possibility of aid

7 Existing aid 93- 162 and 93-164.
8 Existing aid 93-368, covering sub-schemes 93-369 to 93'3'14.



being awarded by decision of the responsible Minister without observing the criteria

set out in the guidelines. Consequently, the schemes at hand, consisting of the ITFG

and the guidelines thereunder, do not foresee any binding limits with regard to criteria

for aid awards and to maximum aid intensities.

It is a general principle of State aid control that aid shall be or shall be made

measurable.e Schemes without any clear-cut criteria for aid awards and without

limitations with regard to the possible aid intensities do not fulfil this criterion and thus

do not enable the EFTA Surveillance Authority to assess the impact of aid disbursed

thereunder to enterprises on competition and trade. Consequently, such schemes

cannot be considered compatible with the functioning of the EEA Agreement. The

EFTA Surveillance Authority considers that, in a first attempt to adjust aid granted

under the ITFG to the requirements of the EEA Agreement, it shall be ensured that the

criteria laid down in the guidelines referred to above are respected in all cases of
application of the Act.

2. Aid intensities and cumulation control

The ITFG and the schemes thereunder provide possibilities to finance research,

development and adaptation activities without any clear distinction between the three

categories. However, such a clear-cut distinction between these catagories is necessary

as the three categories referred to above are, according to the state aid rules as

reflected in the State Aid Guidelinesro, subject to different possible maximum aid

intensities.

With regard to aid for R&D, the level of aid for basic industrial research should,

according to Chapter 14 of the State Aid Guidelines, as a general rule, not exceed 50oZ

of the gross costs of the project. As the activity being aided gets nearer to the market

place aid levels should be progressively lower. Thus the EFTA Surveillance Authority

generally does not accept aid levels above 25o/o gross for applied research and

development. If aid is awarded not in the form of grants but of conditional repayment

credits, which can be written off only if the project is proved to be a failure, such

financing may cover up to 40% gross of project costs for applied research and

development. The above ceilings can then be increased by l0 percentage points, when

the aid is explicitly restricted to small and medium-sized enterprises (SMEs).

According to both the "Richtlinien" and the "Leitfaden" under the ITFG, the

maximum aid intensities may go up to 50Yo gross. In cases of cumulation with aid from

other sources, they may go up to 757o gross of the project costs. The EFTA

Surveillance Authority considers the ceiling of 50% gross to exceed the upper limit for

applied research and development as well as the ceiling of 75o/o gross to exceed the

upp"r limit for all categories of R&D aid. Therefore, the stipulated maximum aid

intensities are clearly inconsistent with the above rules on aid for R&D.

e See, rvith regard to regional aid" Chapter 26.2. (Transparency) of the State Aid Guidelines.
l0 Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and

Article I of Protocol 3 to the Surveillance and Court Agreement (OJ No L23L,3.9.94) - hereinafter

referred to as State Aid Guidelines.



As a consequence, the EFTA Surveillance Authority requires a differentiation to be

introduced for the three categories of "researctq development and adaptation

activities" ("Forschungen, Entwicklungen und Umstellungen" inthe meaning of $3(l)
ITFG) to the effect that differentiated ma:<imum aid intensities are introduced in
accordance with the criteria laid down in Chapter 14 of the State Aid Guidelines.

Moreover, cost categories which fall under the third category ('Umstellungen") cannot
possibly be regarded to fall under the R&D definition. Consequently, they should be

clearly separated from R&D categories and, as they constitute general investment aid,

be made subject to SME and regional aid criteria.

3. Annual reporting

For each authorised aid scheme, the EFTA Surveillance Authority requests, as a
general rule, the EFTA States to furnish certain basic data in the form of annual

reports in order to keep it under constant review.rl The data will enable the EFTA
Surveillance Authority to monitor more effectively whether the implementation of the

aid scheme fulfils or continues to fulfil the conditions necessary for the application of
one of the exemption clauses contained in Article 61(2) and (3) of the EEA
Agreement.

In order to enable the EFTA Surveillance Authority to fulfil its review obligation under

Article l(l) of Protocol 3 to the Surveillance and Court Agreement in the same

manner also with regard to "pre-EEA" aid in the meaning of para. 7.2. of the State Aid
Guidelines, this reporting obligation equally should apply to existing schemes.

4. Specific notification obligations

In certain sensitive sectors (currently synthetic fibres, motor vehicles and steel), the

State Aid Guidelines (Chapters 22, 23 and 24) and the Act referred to under point la
of Annex XV to the EEA Agreement (Commission Decision 3855l9llECSC, known as

Steel Aid Code) contain specific obligations to notify all individual awards of aid to the
Authority prior.to implementation. In some of these cases, this obligation only applies

to aid awards related to investment exceeding a certain threshold. As the aid schemes

at hand do not contain any references to these obligations, the EFTA Surveillance

Authority considers it appropriate to remind the Austrian Government, in the context

of the proposal for appropriate measures, thereof.

ll See Chapter 30 of the State Aid Guidelines.



HAS ADOPTED THIS DECISION:

l. The EFTA Surveillance Authority proposes to Austri4 on the basis of Article
1(l) of Protocol 3 to the Surveillance and Court Agreement, the following appropriate
measures with regard to the aid awards under the Innovation and Technology Fund
Act (Bundesgesetz vom 24. November 1987 iiber MaSnahmen zur Finanzierung von
Forschungen, Entwicklungen und Umstellungen fu, den Bereich der gewerblichen
Wirtschaft Qnnovations- und Technologiefondsgesetz - ITFG-existing aid 93-16l),
amended the last time by BGBI. 19931972) and the aid schemes thereunder (ITF/ERP
uWV4u - existing aid93-164 including "Leitfaden" 93-368 and sub-schemes 93-370 to
93-374, and ITF/FFF uWF2' - existing aid93-162):

(i) The guidelines for aid awards under the ITFG shall be binding in all cases of
application.

(ii) The Austrian Government shall introduce detailed provisions for the guidelines

under the ITFG referred to in point (i) of this decision which ensure that arvards

of aid are granted in accordance with the principles laid down in Chapter 14 of
the State Aid Guidelines. This means that the provisions must

distinguish between the different types of R&D activities by providing definitions
for basic industrial research as well as for applied research and development in
line with the provisions of paragraph 14.1.(2) ofthe State Aid Guidelines,

define the aid intensities in such a way that as a general rule aid for basic
industrial research does not exceed 50% gross and that aid for applied research

and development does not exceed 25Yo gross of the eligible costs. These

intensities can, if so desired, be adjusted according to the principles laid down in
the State Aid Guidelines and

define the eligible costs for the purpose of calculating the aid intensiry in
compliance with the definitions in paragraph 14.5.(l) of the State Aid
Guidelines.

(iii) All cost categories eligible for aid which cannot possibly be regarded to fall
under the R&D definition shall either be deleted from the list of eligible costs or
shall be clearly separated from R&D categories. In the latter case, they shall be

made subject to SME and regional aid criteria.

(iv) The text of the aid schemes shall be adjusted in view of the conditions and
principles referred to under points (i) to (iii) above as soon as possible and not
later than 30 April 1995. The EFTA Surveillance Authority shall be informed of
the adjustments made.

(v) The aid granting authorities shall, when awarding aid, take account of the
conditions and principles referred to under points (i) to (iii) above as from I
February 1995 at the latest.



(ui) The Austrian Government is obliged to submit a simplified annual report in

accordance with chapter 30 of and Annex IV to the Procedural and Substantive

Rules in the Field of State Aid on the application of the schemes to the EFTA

Surveillance Authority as from calendar year 1994.

2. The Austrian Government shall sigrufy its agreement to the above proposal or

otherwise submit its observations by 20 January 1995.

3. The Austrian Government is reminded of its obligation to notify all individual

awards of aid to enterprises in sensitive sectors (currently synthetic fibres, motor

vehicles and steel) in accordance with the rules laid down in Chapters 22, 23 and 24 of
the State Aid Guidelines and in the Act referred to under point la of Annex XV to the

EEA Agreement (Commission Decision 3855l9ltECSC, known as Steel Aid Code)-

Done at Brussels, 14 December 1994

For the EFTA Surveillance Authority

BjgfrFri6fi




