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Event No.:710334
Dec. No.: 114/14/COL

EFTA SURVEILLANCE AUTHORITY DECISION
of 12 March 2014
on aid to BE VVarme AS for the construction of district heating in Bodg, Nordland

(Norway)

The EFTA Surveillance Authority (“the Authority”),
HAVING REGARD to:

The Agreement on the European Economic Area (the “EEA Agreement”), in particular
Article 61(3)(c) and Protocol 26 thereof,

Protocol 3 (*Protocol 3”) to the Agreement between the EFTA States on the Establishment
of a Surveillance Authority and a Court of Justice (the “Surveillance and Court
Agreement”), in particular Article 1(3) of Part I and Article 4(3) of Part II,

WHEREAS:
I. FACTS

1. Procedure

By letter dated 30 January 2014, following pre-notification contacts, the Norwegian
authorities notified to the Authority state aid to BE Varme AS (“BEV”), pursuant to
Article 1(3) of Part I of Protocol 3.

2. The Notified Project

The notification concerns a direct non-reimbursable individual grant of NOK 88 530 000
for district heating in the Bodg area, funded through the Norwegian Energy Fund aid
scheme (the “Energy Fund” or “Energy Fund Scheme”), which is managed by Enova SF
(“Enova”), a state owned administrative body.

BEV was originally granted NOK 77 133 501 in funding for district heating infrastructure
by Enova in December 2011. In the original project, the intention was that Statkraft would
supply heating, and BEV would develop the infrastructure. The project was ongoing until
May 2013, when Statkraft decided to withdraw. At the time, BEV had received funding
from Enova of NOK 17 230 341.
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4) In July 2013, BEV applied to Enova for funding for a revised district heating project,
where BEV would now supply the heating as well as develop the infrastructure. In
September 2013, Enova decided to approve the application, and awarded NOK 88 530
000, including the amount already paid to BEV under the original project. However, BEV
has on its own initiative later repaid the initial amount received in full to Enova.*

(5) BEV’s concession for district heating in the Bodg area is based on the original project, and
BEV has applied for a modified concession from the Norwegian Authorities.

(6) BEV’s investment involves building a district heating plant mainly based on bio energy.
In addition BEV will construct a distribution network for heating. The fuel used in the
incinerator will mainly be wood chips made from reclaimed wood and logging waste.
However, 14 % of the energy supply from the plant will come from crude oil and
electricity.?

(7) The length of the district heating grid will be approximately 8 km, of which BEV has
already built 2.7 km.?

(8) The plant will be situated in the Rgnvikjordet area in Bodg. The customers will be new
and existing commercial properties, public buildings, and private houses. The existing
buildings use either oil or electricity as the source for heating today. The largest customer
will be the hospital Sentralsykehuset i Nordland.

9 The project was assessed under Enova’s programme for new district heating plants.

(10) Enova’s Board of Directors decided that the project should be supported under the Energy
Fund on 10 September 2013.* The project is intended to produce and distribute 72.07
GWh annually, whereof 61.98 GWh will be renewable energy. It will result in yearly
energy savings of approximately 23.4 GWh.® Enova states that the project will from 2018
give a net reduction of approximately 7.2 million litre oil per year, and consequently an
environmental profit of approximately 19 000 tonnes CO2 annually.®

(11) The total investment cost of the project is NOK 270 739 605.

(12)  The project period is from 2013 until 2018." The project works started in September 2013.
However, no disbursements have been made under the revised project as Enova awaits the
Authority’s decision.®

3. The Recipient — Bodg Energi Varme AS (BEV)

(13) BEV is a wholly-owned subsidiary of Bodg Energi AS. Bodg Energi AS is wholly owned
by the municipality of Bodg. Bodg Energi AS is the parent company of the Bodg Energi
Group. Its turnover in 2012 was NOK 445 885 000.°

! Repaid 1.11.2013, see event # 694630, the reply to question 1.

2 Enova states that the energy sources are wood chips (86 %) crude oil (5 %); and electricity (9%), cf.
event # 689495 on page 2.

¥ See event # 689495 on pages 5-6.

See annex 2 and 4 to the notification, events # 697689 and 697691. In accordance with the procedure

under the Energy Fund, the award of aid is conditional upon the Authority’s approval. The award is also

conditional upon BEV being granted a revised concession from the Norwegian authorities.

See event # 694781, excel spreadsheet, page 3 “Spart energi” and event # 697685, the explanatory

memorandum attached to the notification on pages 2-3.

See event # 697685 on pages 2- 3 and event # 697696, the spread sheet “Miljgregnskap”.

See event # 689497 section 8 and event # 693361, the letter from Enova, reply to questions 12-13.

See event # 694781, annex 1, special project conditions.



(14)

(15)

(16)

(17)

(18)

(19)

’;Tﬂ. SURVEILLANCE

Page 3 AUTHORITY

The group’'s main activities are within energy infrastructure, and include the following
areas: distribution and sale of electricity, rental of fibre networks and the distribution and
sale of district heating. Additional activities are construction operations and supervision of
the electricity grid. Its registered office is located in Bodg, Norway.

Bodg Energy Group consists of the following companies:

Bodg Energi AS

|
| 1 1 1 |
BE Kraftsalg AS Nordlandsnett AS BEV AS E .BE tasi Nordland
raftsalg ordlandsne arme nergw:;n asje Elsikkerhet AS

Bodg Energi AS owns 95 % of Nordlandsnett AS, and 76 % of Nordland Elsikkerhet AS.
The other subsidiaries are wholly owned. Bodg Energy Group has approximately 130
employees.*?

4.

The Norwegian Regulatory Framework for District Heating

In Norway, a concession is required in order to build and operate district heating plants
with a capacity above 10 MW.*

The Norwegian Water Resources and Energy Directorate (“NVE”) is the public body
authorised to grant district heating concessions. Only one concession is granted per area;*?
therefore, each concessionaire holds a monopoly on district heating in its designated area.

The supplier of district heating cannot charge a price which exceeds the price of electric
heating in the relevant area.*?

10
11

12

13

See http://www.proff.no/selskap/bod%C3%B8-energi-as/bod%C3%B8/energiforsyning/Z0IB5SOT/ and
event # 697701.

See the explanatory note to the notification pages 3-4, event # 697685.

The Norwegian Energy Act (LOV-1990-06-29-50 om produksjon, omforming, overfgring, omsetning,
fordeling og bruk av energi m.m. (energiloven)), Article 5-1.

In accordance with NVE’s guidelines on concessions for district heating plants, see also the explanatory
memorandum to the notification on page 5, event # 697685.

The Norwegian Energy Act, Article 5-5.
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5. The Energy Fund Scheme

(20)  The notified aid to BEV is granted on the basis of the Energy Fund Scheme, which was
approved by the Authority on the basis of Article 61(3)(c) of the EEA Agreement in
Decision No 248/11/COL,™ as amended by Decision No 299/11/COL.*

(21) The Energy Fund Scheme is a financing mechanism with the objective of encouraging
energy saving measures and the production of environmentally sound energy.

(22) The Energy Fund Scheme is divided into different programmes. The Bodg project falls
under the programme for new district heating plants. That programme provides support to
applicants who wish to establish new infrastructure for district heating and associated
generation of (base load) renewable energy.'® District cooling in connection with district
heating can also receive support under this programme. The programme also supports
conversion of existing heating plants to renewable production.

(23)  The aim of the district heating programme is to promote the establishment of new district
heating plants. This entails start-up of district heating where both infrastructure and
associated heating plants based on renewable energy sources must be established.
Infrastructure for district heating and cooling includes transmission and distribution
facilities up to the metering point for delivery of heat, including any heat exchangers,
branch lines and customer centres.*’

6. Competition for aid under the Energy Fund Scheme

(24) Calls for project proposals are set to six fixed deadlines a year.'®All applications are
subject to detailed scrutiny by Enova. In order to ensure that there is no overcompensation
in relation to eligible projects, all applications are subject to the following procedure:

(25)  First, Enova carries out an individual assessment of the information provided by the
applicant on the technical potential of the project and the relevant costs and benefits.

(26)  Secondly, Enova undertakes a financial analysis of the project in order to determine the
aid required to ensure a normal return on capital, thus ensuring the proportionality of the
aid. The project analysis is based on the extra investment costs needed to achieve the
energy production while taking into account operating benefits and costs. Projects with an
estimated return on capital which exceeds what is considered normal for the relevant
industry are not eligible for aid.

(27)  Thirdly, Enova carries out a comparison of the aid required to ensure a normal return on
capital with the applicable maximum aid intensities. The aid intensities granted to projects
are capped by the applicable maximum aid intensities.

(28)  Finally, Enova gives priority to projects according to the level of aid needed (per kilowatt-
hour (KWh) saved or produced) until the annual budget of the Energy Fund is allocated.
Thus, projects which qualify under steps one to three of the assessment might not be
awarded aid due to competition from other projects with a better production to aid ratio
and limited budgets.

Y 0J C 314, 27.10.2011 p. 4.

5 0JC1012.1.2012 p. 4.

16 gee: http://www.enova.no/finansiering/naring/programtekster/program-fiernvarme/245/1257/ where it is
stated inter alia that plants which have a base load (grunnlast) of renewable energy sources are eligible
for aid.

See: www.enova.no.

See http://www.enova.no/finansiering/naring/programtekster/program-fiernvarme/245/1257/.

17
18
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(29) In sum, the level of subsidy is determined by a technical and financial evaluation of each
project. Priority is given to those projects which give the highest KWh saved or produced
per subsidised NOK. This leads to competition between projects for the receipt of public
funds, the aim being to grant aid to the most efficient projects.

(30)  Under the programme for new district heating plants, Enova received project proposals
four times in 2013. The total budget in 2013 for new district heating plants was NOK 430
million. With this, Enova aimed at achieving a total energy result of 350 GWh of
renewable energy, corresponding to approximately 0.81 KWh per NOK of aid.

(31) BEV applied for aid on 15 July 2013, during the fourth project proposal period. In that
period, Enova received 23 applications. Of those, 16 were considered eligible for aid,
three applications were withdrawn, and four have not yet been decided upon.*®

7. Eligible Costs
7.1 Introduction

(32) The Norwegian authorities have estimated the eligible costs for energy production by
applying the methodology set out in Chapter 11.4.2 of Decision No 248/11/COL on the
Energy Fund Scheme. They have done so by comparing the costs of the investment to the
costs of a technically comparable investment that does not provide the same degree of
environmental protection. The project analysis is based on the extra investment costs
needed in order to achieve the required amount of energy production, while taking into
account operating benefits and costs for the first five years of operation.

(33) As regards the infrastructure, the Norwegian authorities have calculated the eligible costs
using a zero counterfactual, in line with the practice of the Authority and the European
Commission. Environmental aid should normally be limited to the extra investment costs
borne by the beneficiary of an investment aimed at a higher level of environmental
protection compared to an investment in conventional technology. However, in the case of
certain investments, the alternative would be not to invest at all; therefore, in such cases,
the Authority has concluded that there is no relevant counterfactual reference investment.
That has been the case, for example, for investments in district heating infrastructure.?

7.2 Eligible costs for production
7.2.1 Investment costs

(34) The Norwegian authorities have itemised the production costs as set out in the table
below. As the costs relating to projecting and project management relate equally to both
the production and the infrastructure parts of the project, Enova has split those costs
equally between the two parts of the project.?

9 See event # 693361, the letter from Enova, reply to question 14, and event # 697685 on page two, the

letter from BEV.

2 Decision 158/12/COL of 9.5.2012 on aid to Akershus Energi Varme AS for the construction and
expansion of district heating and cooling infrastructure in Lillestram, Strammen and Nitteberg (OJ C 284
20.9.2012 p. 14); European Commission Case No. N 494/2010 — Italy — Aid scheme for district heating
production installations and networks in Veneto (OJ C 180 21.6.2011 p. 1).

21 See event # 697685, explanatory memorandum to the notification on page 7.
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Budget Item Cost (NOK)
Engineering (projecting®) [...]
Construction site [...]
Construction works [...]
Connection costs electricity [...]
Project and construction management (50 %) [...]
Temporary boilers [...]
Temporary electricity supply [...]
Unit for heating production® [..1°
Total costs [..]1°

7.2.2 The counterfactual situation: renewable district heating

(35) The Norwegian authorities have submitted that the alternative to the investment in
renewable district heating for Bodg is not to build any district heating installation.
However, the alternative for the end-user of the energy is to use distributed solutions: for
existing buildings, the alternative is to use the current heating solution, unless the heating
systems are due for renewal. The existing buildings currently use oil or electricity,
estimated by BEV to around 50 % on each technology. The most realistic alternative is for
them to continue to use oil or electricity in the future. The most realistic alternative for
new buildings is to use electric boilers.

(36) In the present case, 67 out of 74 customers represent existing buildings. The Norwegian
authorities base their calculations on 100 % customer take-up among the existing
buildings.?®

(37) The remaining 7 customers represent new buildings yet to be built (kindergarten, welfare
houses, public buildings and apartments). This figure is based on publicly available
information on public and private buildings in the planning stages. As it is uncertain
whether the planned buildings will in fact be built and connected to the district heating
grid, the Norwegian authorities base their calculations on 50-75 % customer take-up.?’

(38) Based on a report by Norsk Energi dated 2 July 2012, commissioned by Enova (the
“Norsk Energi Report™), the cost of the oil and electric boiler alternative amounts to NOK
29 733108.%°

22 See event # 693361, the letter from Enova, reply to question 16.

2 See event # 693361, the letter from Enova, reply to question 15.

% In this decision, information covered by the obligation of professional secrecy has been replaced with
square brackets.

% Covered by the obligation of professional secrecy. The figure is in the range of NOK 100-250 million.

% See event # 689495 on page 8, and event # 689496, on pages 22-23 where it appears that 100 % of
existing buildings are expected to become customers.

Enova states that it finds BEV’s plan realistic in this respect, cf. event # 689495 on page 8.

See event # 697685, explanatory memorandum to the notification on pages 10 and 11, and event #
697698, the report dated 2.7.2012.

27
28
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7.2.3 The counterfactual situation: summary

Alternative investment Cost (NOK)
Oil boilers in existing buildings 17 394 516
Electric boilers in existing buildings 9935070
Electric boilers in new buildings 2 403 522
Total 29 733108

7.2.4 Operating costs and benefits: first five years

(39) Based on the information provided by the Norwegian authorities, the operating costs for
the production part of the Bodg project for the first five years amount to NOK [...]. The
operating costs for the counterfactual amount to NOK 11 928 123. The operating benefits
for the production part of the project amount to NOK [...]. For the counterfactual the
benefits amount to NOK [...]for the first five years.”®

Cost Bodg (NOK) Counterfactual (NOK)
Investment costs [..1° 29 733 108
Operating costs (first five years) [...] 111 928 123
Operating benefits (first five years) [...] [...]
Sum (costs minus benefits) [...] [...]

(40)  On this basis, the eligible costs for the production part of the BEV project amount to NOK
[...] (NOK][...]-NOKT...D.

(41) The maximum aid intensity for district heating production is 50%>' the Norwegian
authorities have calculated the maximum and actual aid as follows:

e Eligible costs: [...]
e Maximum aid intensity: 50%
e Maximum aid: [...]
e Aid granted: [...]
e Actual aid intensity [...]

7.3 Eligible costs for infrastructure

(42) The eligible costs relating to infrastructure have not been calculated on the basis of a
counterfactual reference investment.

(43)  The Norwegian authorities have itemised the infrastructure investment costs as follows.*

% Based on average cost of operations from the Norsk Energi Report, event # 697697, see also event #
697685, explanatory memorandum to the notification and event # 693361, the letter from Enova, reply to
question 5.

% See footnote 25 above.

1 Decision No 248/11/COL, paragraph 149.

¥ See event # 697685, explanatory memorandum to the notification on page 14.

¥ See event # 697685, explanatory memorandum to the notification on page 7.
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Cost NOK
Engineering (projecting) [...]
District heating net [...]
Customer central [...]
Project management and construction management (50%) [...]
Total [..7%"

The Norwegian authorities have explained that the operating costs for the infrastructure
part of the Bodg project for the first five years amount to NOK [...].

Cost Bodg (NOK) Counterfactual (NOK)
Investment cost [...] 0
Operating costs (first five years) [...] 0
Operating benefits (first five years) 0 0
Sum (costs minus benefits) [...] 0

As under the Energy Fund Scheme the maximum aid intensity for district heating
infrastructure is 50%, the Norwegian authorities have calculated the maximum possible

aid (which here equals the aid granted) as follows:*

e Eligible costs [...]
e Maximum aid intensity 50%
e Maximum aid [...]
e Aid granted [...]

7.4  Eligible costs: summary

On the basis of the Norwegian authorities’ calculations as set out above, the maximum aid

that can be granted can be summarised as follows:

e Production maximum aid:  NOK[...]
e Infrastructure maximum aid: NOK[...]
e Maximum aid total: NOK[...]

8. Total Aid Granted

The Norwegian authorities have explained that the total aid granted to the project will be
NOK 88 530 000. Of that amount, NOK [...Jwill be for the infrastructure part of the

project, and NOK [...]for the production part.*®

9. Net Present Value (NPV) Calculation

The Norwegian authorities have used an NPV calculation to examine whether the aid has
an incentive effect, that is, whether the aid changes the behaviour of BEV, and is

% Covered by the obligation of professional secrecy. The figure is in the range of NOK 50-150 million.

®  Decision No 248/11/COL, paragraph 149.

% See event # 697685, Enova’s letter dated 30.1.2014, page 2 in the Notification document.
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proportionate. In other words, whether the same change in behaviour could be obtained
with less aid.

(49) The lifetime of the project is 29 years. The data submitted by the Norwegian authorities
indicate that without the aid the project (production and infrastructure) would have a
negative NPV of NOK [...]. With the aid, the project will have an NPV of NOK 0 and an
IRR (internal rate of return) of approximately [...].*’

¥ See event # 689495 page 21, event # 689498, event # 692344, event # 695802, and event # 697685 on
page 17. Note that in the last document the NPV is calculated with a default [...] interest.
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I1. ASSESSMENT

1. The Presence of State Aid
(50)  Article 61(1) of the EEA Agreement provides that:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States,
EFTA States or through State resources in any form whatsoever which distorts or
threatens to distort competition by favouring certain undertakings or the production of
certain goods shall, in so far as it affects trade between Contracting Parties, be
incompatible with the functioning of this Agreement.”

(51) In its decision approving the Energy Fund Scheme (248/11/COL), the Authority
concluded that disbursements to undertakings under the Energy Fund constitute state aid
within the meaning of Article 61(1) of the EEA Agreement. There is nothing in the current
notification to alter that conclusion.

(52) BEV will be awarded aid under the Energy Fund. Funding under that Fund comes from
various sources controlled by the State and therefore constitutes state resources.

(53) A financial grant will be awarded to BEV, which will thus receive an economic advantage
it would not have received in the normal course of its business.

(54) Under Enova’s district heating programme, grants are awarded to undertakings in the
district heating sector and therefore favour undertakings in that sector to the exclusion of
other sectors. They are, therefore, selective.*®

(55) The grant of financial support to undertakings under that programme is liable to distort
competition and affect trade between the Contracting Parties to the EEA Agreement.®
District heating replaces, inter alia, the use of oil and electricity. Trade in oil takes place
on a global level, including, therefore, between EEA States. Norwegian energy producers
sell electricity: (i) through Nord Pool — which implies that some of the energy is exported
to other EEA countries; and (ii) through bilateral contracts to customers in Norway and
other EEA countries, such as Sweden and Finland.*°

(56) For these reasons, the funding to BEV constitutes state aid within the meaning of Article
61(1) of the EEA Agreement.

2. Procedural Requirements

(57) Pursuant to Article 1(3) of Part | of Protocol 3, “the EFTA Surveillance Authority shall be
informed, in sufficient time to enable it to submit its comments, of any plans to grant or
alter aid (...). The State concerned shall not put its proposed measures into effect until this
procedure has resulted in a final decision”.

% The Energy Fund Scheme also funds other renewable energy production and energy saving measures.

The EFTA Court has held that a measure may be selective even if it covers (undertakings in) an entire
sector: Joined Cases E-5/04, E-6/04 and E-7/04 Fesil and Finnfjord [2005] EFTA Court Report p. 117,
paragraph 77. That judgment confirms the case law of the European Court of Justice as laid down in
Case C-75/97 Belgium v Commission [1999] ECR 1-3671, paragraph 33. See also Case C-66/02 Italy v
Commission [2005] ECR 1-10901, paragraph 95.

¥ Joined Cases E-5/04, E-6/04 and E-7/04 Fesil and Finnfjord, cited above.

0 See in this regard, Case 730/79 Philip Morris v Commission [1989] ECR p. 2671, paragraph 11, where it
is stated that, “When State financial aid strengthens the position of an undertaking compared with other
undertakings competing in intra-Community trade the latter must be regarded as affected by that aid.”
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(58) Decision No 248/11/COL requires awards of aid exceeding EUR 7.5 million to be
individually notified to the Authority, and to be subject to a detailed assessment.** The
project at issue in this case involves a grant of NOK 88 530 000, which, at the conversion
rate applicable at the time,** amounts to EUR 12.1 million, thus exceeding the EUR 7.5
million threshold.

(59) The Norwegian authorities submitted a notification to the Authority on 31 January 2014,
Under the Energy Fund, the award of aid is conditional upon the Authority’s approval.*?
In accordance with this principle, the Norwegian authorities included in the letter of award
a clause stating that the aid is conditional upon the Authority’s approval.** In their
notification, the Norwegian authorities confirmed that they have not yet made any aid
disbursements and that aid would not be disbursed until approval has been obtained from
the Authority.

(60)  Therefore, the Norwegian authorities have complied with their obligations pursuant to
Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement and Decision
No 248/11/COL.

3. Compatibility of the Aid
3.1 Legal framework
3.1.1 Introduction

(61) The Norwegian authorities have conducted their assessment to grant aid to BEV according
to the procedures approved by the Authority in Decision No 248/11/COL and on the basis
of the Authority’s Guidelines on State aid for environmental protection (“the EAG”) and
Article 61(3)(c) EEA.

(62) The Norwegian authorities submit that because of the environmental benefits of the
project, the aid is compatible with the EAG and with Article 61(3)(c) EEA.

(63) The Authority assesses the aid to BEV as follows:

a. Aid for production: under Chapter 1.5 of Decision No 248/11/COL and the
principles set out in section 3.1.8 and Chapter 5 of the EAG.

b. Aid for infrastructure: under Chapter 11.5.6 of Decision No 248/11/COL and
Article 61(3)(c) EEA.®

3.1.2 Aid for production

(64) Pursuant to Chapter I1.5 of Decision No 248/11/COL, aid for district heating production
will be assessed in accordance with section 3.1.8 of the EAG.

(65) Chapter 1.5 of Decision No 248/11/COL and section 3.1.8 of the EAG allow aid to be
granted for energy-efficient district heating installations, as defined in point 70(13) of the
EAG, which provides that:

“! Decision No 248/11/COL, Chapter 11.2.2.

2 EUR 1: NOK 7.3175 in 2013; available on the Authority’s website: http://www.eftasurv.int/state-
aid/rates/.

** Decision No 248/11/COL, paragraph 57.

“ Event # 694781, annex 1.

** Aid for district heating infrastructure is not covered by the EAG and must be assessed pursuant to Article
61(3)(c) EEA: see footnote 52 of the EAG and paragraph 84 of Decision No 248/11/COL.
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“energy-efficient district heating” means district heating which, with regard to generation,
either complies with the criteria for high-efficiency cogeneration or, in the case of heat-
only boilers, meets the reference values for separate heat production laid down in Decision
2007/74/EC;"*

(66) In addition, the combined operation of the generation of heat (as well as electricity in the
case of cogeneration) and the distribution of heat must result in primary energy savings; or
the investment must be meant for the use and distribution of waste heat for district heating
purposes.*’

(67) The aid intensity for investment aid must not exceed 50% of the eligible investment costs
in the case of large enterprises.*® Eligible costs must be limited to the extra investment
costs necessary to realise an investment leading to energy-efficient district heating as
compared to the reference investment, and must be calculated net of any operating benefits
and operating costs related to the extra investment and arising during the first five years of
the life of this investment, as set out in points 81 to 83 of the EAG. ¥

(68) The aid in this case is given to the project as a whole — production and infrastructure. The
total amount of the aid exceeds EUR 7.5 million (see paragraph 58 above). Chapter 5
(paragraph 160 (b) (ii)) of the EAG subjects investment aid exceeding that threshold to a
detailed assessment and sets out the criteria (paragraphs 165-188) that must be fulfilled in
order for aid to be found compatible with the EEA Agreement. Those criteria are
summarised as follows.

1) Positive effects of the aid: whether the aid induces undertakings to pursue
environmental protection which they would not otherwise have pursued:

I. Is the state aid targeted at a market failure by having a substantial impact on
environmental protection?

ii. Is the aid measure an appropriate instrument to obtain the objective of
environmental protection (i.e. are there other, better-placed, less distortive
instruments)?

iii. Is there an incentive effect (i.e. does the aid change the behaviour of the
undertakings)?

iv. Is the aid measure proportionate (i.e. could the same change in behaviour be
obtained with less aid and is the selection process proportionate)?

2) Are any distortions of competition and the effect on trade limited, so that the
overall balance is positive?

(69) Chapter 5 (paragraphs 165-188) of the EAG contains guidelines as to how those criteria
should be assessed.

“® Decision 2007/74/EC has later been repealed by Commission decision 2011/87/EU.

" See the EAG paragraph 120.

*® See Decision No 248/11/COL at paragraph 149. BEV is a large enterprise as defined in point 70(17) of
the EAG.

" See Chapter 11.5 of Decision No 248/11/COL, and section 3.1.8 of the EAG, paragraphs 124-125.



’ET& SURVEILLANCE

Page 13 AUTHURITY_]

3.1.3 Aid for infrastructure

(70)  As stated in Chapter 11.5.6 of Decision No 248/11/COL, support for district heating
infrastructure does not fall within the scope of the EAG. Point 67 of the EAG states that:

“to the extent that the provisions relating to energy saving set out in section 3.1.5 are not
applicable, these Guidelines do not apply to state aid to investments in infrastructure
related to district heating, which will be assessed under Article 61(3)(c) of the EEA
Agreement.”

(71) That is confirmed in footnote 52 of the EAG, which reiterates that financing of district
heating infrastructure falls to be assessed directly under Article 61(3)(c) of the EEA
Agreement.

(72)  The provisions relating to energy saving in section 3.1.5 of the EAG are not applicable in
the case at hand because the proposed measure is not covered by the definition of an
energy saving measure as described in point 70(2) of the EAG. That provision defines an
energy saving measure as any action which enables undertakings to reduce the amount of
energy used, in particular, in their production cycle. In the present case, however, the aid
will be granted to BEV to build a new district heating plant which will enable end users to
replace oil and electricity with more environmentally friendly district heating, and thus
will not in itself result in a reduction in energy used.>

(73) On that basis, the Authority will assess the aid for infrastructure in the BEV project
directly on the basis of Article 61(3)(c) of the EEA Agreement.

(74) Pursuant to Article 61(3)(c) the following may be considered compatible with the
functioning of the EEA Agreement: “aid to facilitate the development of certain economic
activities or of certain economic areas, where such aid does not adversely affect trading
conditions to an extent contrary to the common interest”.

(75) Chapter 11.5.6 of Decision No 248/11/COL (paragraphs 86-87) states that in order to be
compatible under Article 61(3)(c) of the EEA Agreement, the aid must be necessary and
in a proportionate manner pursue an objective of common interest. In that regard, the
following questions must be assessed (the “balancing test”).*

1) Is the aid measure aimed at a well-defined objective of common interest (i.e. does
the proposed aid address a market failure or another objective of common
interest)?

2) Isthe aid well designed to deliver the objective of common interest? In particular:

i. Is the aid measure an appropriate instrument (i.e. are there other, better-placed
instruments)?

ii. Is there an incentive effect (i.e. does the aid change the behaviour of the
undertakings)?

iii. Is the aid measure proportionate (i.e. could the same change in behaviour be
obtained with less aid)?

% See Case No N 485/2008, Aid Scheme for District Heating and Cooling Infrastructure and Cooling
Installations (Austria), OJ C 191 14.8.2009 p. 1.
*1 Decision No 248/11/COL, paragraphs 86-87.
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3) Are any distortions of competition and the effect on trade limited, so that the
overall balance is positive?

(76)  In addition, Decision No 248/11/COL (paragraph 149) provides that the aid intensity for
district heating infrastructure will not exceed 50% of the eligible costs in the case of large
enterprises. Eligible costs should be calculated in accordance with the extra cost method,
by deducting the cost of a credible reference investment from the cost of the aided
infrastructure investment and deducting operating benefits and adding operating costs for
the first five years. However, as explained in section 1.7.1 above, both the Authority and
the European Commission have allowed the eligible costs to be calculated using a zero
counterfactual in the case of infrastructure.

3.2 Assessment

(77)  The Authority considers that the compatibility assessment pursuant to section 5.2 of the
EAG represents an operationalisation, in the environmental field, of the general state aid
balancing test carried out pursuant to Article 61(3)(c) EEA.>® The conditions that must be
fulfilled in the detailed assessment, as set out in paragraph (68) above, essentially
represent a more environmentally specific implementation of the balancing test as set out
in paragraph (75) above. In that light, the Authority assesses the compatibility of the aid
for production and the aid for infrastructure together.

3.2.1 Objective of common interest / positive effects of the aid

(78)  An objective of common interest is an objective which has been recognised as being in the
common interest of the EEA States. The EEA institutions have recognised that the
protection of the environment and the reduction of CO2 emissions are in the common
interest of the Member States. Both the EU Member States and the EFTA States have
made a commitment to achieve at least a 20% reduction in greenhouse gas emissions
compared to 1990 and at least a 20% saving in energy consumption compared to the
projections for 2020.%*

(79)  According to the EAG, the main positive element to be taken into consideration when
assessing the compatibility of the aid, is the fact that the aid induces undertakings to
pursue environmental protection which they would not otherwise have pursued.

(80)  The support granted to BEV will allow it to produce 72.07 GWh of energy, whereof 61.98
GWh is fully renewable.®® The Norwegian authorities have stated that from 2018, the
project will result in a possible net reduction of approximately 7.2 million litres of oil per
year and, consequently, an environmental benefit consisting of an annual reduction in
emissions of approximately 19 000 tonnes of CO2.*’

(81) On this basis, it can be concluded that the notified aid aims at a well-defined objective of
common interest.

%2 Decision 158/12/COL of 9.5.2012 on aid to Akershus Energi Varme AS for the construction and
expansion of district heating and cooling infrastructure in Lillestram, Strammen and Nitteberg (OJ C 284
20.9.2012 p. 14); European Commission Case No. N 494/2010 — Italy — Aid scheme for district heating
production installations and networks in Veneto (OJ C 180 21.6.2011 p. 1).

%% See the EAG, paragraphs 38-41.

% gSee http://www.efta.int/eea/eea-news/2011-12-20-jc-renewable-energy.aspx on the incorporation of the
Directive on the promotion of renewable energy into the EEA Agreement.

® EAG, paragraph 166.

% See event # 689495 on page 2.

> See event # 689495 on page 3.
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3.2.2  Aid well designed to deliver the objective of common interest / the positive effects

3.2.2.1 Appropriate instrument

(82) An instrument is appropriate if there are no other less distortive means to achieve the same
results.

(83) The Norwegian authorities have explained that currently there are no national or EU
standards applicable to internalise fully the negative externalities in the relevant market.
As a result, the Norwegian government has created positive individual incentives to
reduce pollution and other negative impacts on the environment by establishing the
Energy Fund. The Energy Fund is considered by the Norwegian authorities as the
appropriate instrument to correct the market failures which lead to a sub-optimal level of
environmental protection. The Norwegian authorities have explained that there are
currently no better placed instruments to achieve the objective and that the market does
not provide sufficient incentives for companies to invest in district heating production and
infrastructure.®® Restrictive regulatory requirements or standards are not likely to be
effective for the purposes of furthering investment in district heating production and
infrastructure.

(84)  After having assessed these factors, the Authority has concluded that it appears that there
are no less distortive instruments to achieve the goals aimed at, and that the envisaged aid
constitutes an appropriate instrument.

3.2.2.2 Incentive effect

(85) Pursuant to paragraph 143 of the EAG and paragraph 151 of Decision No 248/11/COL,
“(t)he Authority considers that aid does not present an incentive effect for the beneficiary
in all cases in which the project has already started prior to the aid application by the
beneficiary to the national authorities.”

(86) BEV’s application for aid to Enova has been submitted before the revised project has
started. However, as explained above, a part of the district heating infrastructure in the
revised project has already been built with funding from the original cooperation project
together with Statkraft. The original project has been abandoned, and the Norwegian
authorities have explained that the revised project is unlikely to be realised without state
aid as applied for by BEV.*

(87) State aid provides an incentive effect if the aid changes the recipient’s behaviour towards
reaching the objective of common interest. In that regard, paragraph 171 of the EAG
provides that the aid “must result in the recipient changing its behaviour to increase the
level of environmental protection”. Decision No 248/11/COL contains a similar
requirement (see, in particular, paragraphs 87 and 153).

(88)  Generally, this can be demonstrated by showing that the project realised with aid has an
increased environmental benefit compared to the credible counterfactual.®

(89) According to the Norwegian authorities, the credible counterfactual scenario for BEV as
an alternative to the aided investment is not to invest in building a district heating plant
based on bio-energy or a distribution network for heating and steam. As a result, the

% See event # 689495 on page 19.
* See event # 689495 on pages 20-22.
% paragraphs 146 and 172(a) of the EAG.
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Norwegian authorities consider it most likely that the investment would not be undertaken
without the aid.

(90) As stated above, the Norwegian authorities have used an NPV calculation to examine
whether the aid has an incentive effect. The NPV calculation determines how much aid is
needed in order to trigger an investment. A project is triggered when it reaches an NPV of
zero with a reasonable rate of return. The data submitted by the Norwegian authorities
indicate that without the aid the project (production and infrastructure) would have a
negative NPV of NOK [...]. With the aid, the project will have an NPV of NOK 0 and an
IRR of approximately [...].The Norwegian authorities have provided the Authority with a
report setting out what constitutes a normal rate of return for the type of project at issue in
this case.

(91) On that basis, the NPV calculation in this case demonstrates that the project is not viable
without aid. In addition, the rate of return is within the scope of what can be considered
reasonable, on the basis of the report provided by the Norwegian authorities.

(92) As regards increasing the level of environmental protection, as already stated, it is
estimated that the aid measure will result in an annual volume of approximately GWh
61.98 of renewable energy and an annual reduction in emissions of approximately 19 000
tonnes of CO2.

(93) According to the EAG, assessment of the incentive effect is also based on the following
factors. Aid will normally have an incentive effect when: (i) there is evidence that the
level of environmental protection resulting from the aid goes beyond the normal behaviour
in the market;®* (ii) there is a particular risk connected to the investment;® (iii) the level of
profitability is negative.®® The incentive effect of aid is normally lower when there are
other production advantages linked to the investment®® or where possible future
mandatory standards are likely to be introduced.®

(94) As regards the level of environmental protection resulting from the aid, the Norwegian
authorities have stated that little district heating infrastructure in Norway has been built
without state aid: the costs of the equipment and of connecting end consumers to the
district heating system is prohibitively high.®® As regards levels of risk and profitability,
and other production advantages, Enova’s financial analysis of the project using an NPV
calculation takes account of all production advantages, the level of risk and profitability
over the project’s lifetime.

(95) In addition, the Norwegian authorities have confirmed that there are no ongoing
negotiations at EU or national level to introduce new or higher mandatory standards in
respect of which the aid would result in any advantages to BEV. Therefore, the aid cannot
be held to have a lower incentive effect for such a reason.

(96) On the basis of the above, the Authority considers that the aid granted to BEV provides
the necessary incentive effect.

1 EAG, paragraph 172(d).
%2 EAG, paragraph 172(f).
% EAG, paragraph 172(g).
% EAG, paragraph 172(c).
% EAG, paragraph 172(e).
% See Decision No 248/11/COL, paragraph 90.
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3.2.2.3 Proportionality

(97) A state aid measure is proportionate if the measure is designed in such a way that the aid is
kept to the minimum necessary and the beneficiaries are selected in a non-discriminatory,
transparent and open process.

(98) Paragraph 174 of the EAG provides that the state aid granted must be limited to the
minimum necessary to bring about the investment. In making this assessment, account
must be taken of (a) an accurate cost calculation (limited to the extra costs necessary to
achieve the relevant environmental protection); (b) the presence of a non-discriminatory
selection process; and (c) the fact that the aid should not exceed the expected lack of
profitability (including a normal return over the life time).

(99) As explained above, the Norwegian authorities have used an NPV calculation to examine
whether the aid is proportionate; in other words, whether the same change in behaviour
could be obtained with less aid.®” The NPV calculation ensures that the costs are kept to
the minimum necessary to achieve the relevant environmental protection and that the aid
will not exceed the expected lack of profitability (including a normal return over the life
time). The Norwegian authorities have provided the Authority with a report setting out
what constitutes a normal rate of return for the type of project at issue in this case. By
calculating the NPV of a project the Norwegian authorities determine the amount of aid
necessary to trigger it; aid is only granted to bring the NPV to zero (with a reasonable
return on capital).

(100) The Authority has assessed the NPV calculation provided by the Norwegian authorities
and has found that it ensures that over-compensation is avoided and that the aid is limited
to the minimum necessary to ensure that the project is undertaken. The rate of return is
below the level determined in the report provided by the Norwegian authorities.

(101) In addition, the selection process applied by Enova, described above (in section 1.6), is
conducted in a non-discriminatory, transparent and open manner, and ensures that aid is
awarded only to the beneficiaries that can address the relevant environmental objective
using the least amount of aid or in the most cost-effective way. The Authority notes that
only the most efficient projects are selected by Enova. Applicants compete on
producing/saving the most energy for the least amount of aid. Enova’s efficiency
requirements therefore ensure that the aid to BEV is limited to the least amount necessary
to trigger the project.

(102) Finally, as regards the production part of the project, the eligible cost criteria and the aid
intensities set out in the relevant Chapters of Decision No 248/11/COL (Chapter 11.5) and
the EAG (section 3.1.8) have been respected. Indeed, the aid granted is well within the aid
intensity thresholds foreseen for investments in energy-efficient district heating (50%). As
regards the district heating infrastructure, the aid intensity complies with the maximum aid
intensities permitted under Decision No 248/11/COL (50%) (see paragraph (76) above).

(103) In conclusion, the Authority considers that the open, transparent, non-discriminatory and
competitive selection procedure, the application of the NPV calculation, and the
reasonable rate of return as verified by the report commissioned by the Norwegian

%" Decision 248/11/COL (Chapter 1.6.2.1) states that Enova will undertake a financial analysis (NPV
calculation) of each project in order to ensure that they generate a normal return on capital. Projects with
an estimated return on capital which equals or exceeds what is considered normal for the relevant
projects and industry are ineligible for aid. Aid is only considered proportionate if the same result could
not be achieved with less aid. In practice, Enova will evaluate the rate of return of each project and
compare it to the rate generally applicable for the relevant activity.
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authorities, ensure that the overall aid amount is limited to what is necessary to carry out
the project. In that light, it can be concluded that the state aid granted to BEV is
proportionate.

3.2.3 Distortion of competition and effect on intra-EEA trade

(104) The Authority has examined the potential for distortion of competition in the light of the
foreseeable impact of the aid on competition and trade between undertakings in the
relevantsgnarket(s). Generally, if the aid is proportionate, its negative impact is likely to be
limited.

(105) As set out above, the Norwegian authorities have demonstrated that the extra cost method
applied in this case is based on a credible counterfactual and that the investment aid is
granted net of any operating benefits. Having assessed the NPV calculation carried out by
the Norwegian authorities, the Authority has concluded that the aid is proportionate (see
paragraphs (97) to (103) above). As a result, the Authority considers that any negative
effects on competition and trade are likely to be limited.

(106) Moreover, the aid amount is below the maximum aid amount allowed under the EAG and
Decision No 248/11/COL.

(107) The market in which BEV will operate is the production of energy (district heating). The
energy produced by BEV will be sold to consumers of heating. That market is by
definition bound to the location of the pipelines and therefore local by nature. While end
users who decide to purchase heat from the district heating plant will no longer purchase
electricity or oil or other alternatives, given the limited extent of the district heating
network and the relatively small population of the Bodg area, (under 50 000 in 2011%),
the Authority considers that any likely effect on trade between EEA States is a priori
limited.

(108) In light of the above, the Authority considers the potential effect on competition to be
limited.

3.2.3.1 Dynamic incentives/crowding out

(109) In accordance with paragraphs 178 and 179 of the EAG, the Authority has assessed
whether the aid may distort dynamic incentives or crowd out investments in other EEA
States.

(110) The Authority considers, on the basis of the information provided by the Norwegian
authorities, that the aid will not provide BEV with a “first mover” advantage in the
relevant market as no new products or production technologies will result from the
investment. The investment is not technologically strategic, but based on commercially
available technology, and is not as such innovative such that it will provide BEV with a
“first mover” advantage in any relevant market. Therefore, the aid does not distort the
dynamic incentives or crowd out investments.

3.2.3.2 Maintaining inefficient firms afloat

(111) In accordance with paragraph 180 of the EAG, the Authority has assessed whether the aid
is likely to contribute to keeping an inefficient firm afloat.

% See EAG, paragraphs 175-176.
%9 See http://www.nordnorgesguiden.no/artikler/innbyggerenordland.htm.
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(112) BEV was established in 2007 by Bode Energi AS, which is the sole owner of BEV. While
BEV has not yet turned a profit, to date its activities have essentially only been to invest in
district heating and constructing district heating infrastructure. The Norwegian authorities
have stated that BEV’s financial development is in line with the normal development of a
district heating company and that profits will only be made some years after investments
are made. BEV’s parent company, Bodg Energi AS, has a sound financial record.”

(113) In addition, on the basis of the information provided by the Norwegian authorities, the
Authority considers that the market in which BEV operates is not characterised by
overcapacity, and, therefore, that there is limited risk that the aid will sustain overcapacity
or maintain inefficient market structures.

(114) Furthermore, BEV participated and was chosen as eligible for aid in an open and
transparent selection process, with a high degree of competition among a relatively high
number of potential beneficiaries, thus reducing any likelihood of the aid contributing to
artificially maintaining it in the market.

(115) Finally, the aid is limited to the extra environmental cost of the investment, thus reducing
the likelihood of any potential distortions of competition.

(116) On the basis of the above, the Authority considers that the aid will not grant unnecessary
support to undertakings which are unable to adapt to more environmentally friendly
standards and technologies because of their low levels of efficiency or keep an inefficient
firm afloat.

3.2.3.3 Market power/exclusionary behaviour

(117) In accordance with paragraphs 181 and 182 of the EAG, the Authority has assessed
whether the aid is likely to be used to strengthen or maintain market power.

(118) The Norwegian authorities have explained that in their view the aid could not be used by
BEV to strengthen or maintain market power. BEV will supply district heating to end
users. While BEV will effectively have a monopoly in the supply of district heating in the
relevant area (due to the fact that under the applicable legal regime only one operator is
granted a concession to operate a district heating plant in each geographical area (see
above, paragraph (18)), under the applicable regulatory framework (see paragraphs (17) to
(19) above), the supplier of district heating cannot charge a price which exceeds the price
of electric heating in the relevant area.”* In addition, end users have a number of
alternative sources of heating supply (including oil and electricity). Therefore, the
Authority considers it unlikely that the aid could be used by BEV to strengthen or
maintain market power.

3.2.3.4 Effects on trade and location

(119) Paragraph 183 of the EAG states that state aid for environmental protection may result in
some territories benefitting from more favourable production conditions, for example
because of comparatively lower production costs as a result of the aid or higher production
standards achieved through the aid. This may result in companies re-locating to the aided
territories, or to displacement of trade flows towards the aided area.

" Event # 693361 page 7 and annexes 3 and 4, and events # 697701 and 697700.
™ The Norwegian Energy Act, Article 5-5.
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(120) In examining that possibility, the Authority has assessed whether there is evidence that the
beneficiary considered other locations for its investment, in which case it is more likely
that the aid may significantly distort competition (paragraph 185 of the EAG).

(121) As already described, only one operator is granted a concession to operate a district
heating plant in each geographical area. The Norwegian authorities have confirmed that
BEV has not considered other areas for this investment since it is dependent on a
concession in order to operate. For the same reasons, it seems unlikely that any other
district heating provider or developer of district heating infrastructure will consider
relocating to the same area as BEV.

(122) In that light, the Authority considers it unlikely that the aid could have any significant
effects on trade and location.

3.2.4 Balancing

(123) The notification ensures that the aid is proportionate and that the aid amount is limited to
the minimum necessary to achieve the higher level of environmental protection sought. In
particular, by using an NPV calculation, the Norwegian authorities have determined the
aid amount while taking into account all of the operating benefits over the lifetime of the
project. It can therefore be concluded that any possible distortion of competition or affect
on trade will be limited.

(124) At the same time, the notification has demonstrated the positive environmental effects of
the aid (on the basis of a credible counterfactual). As described above, from 2016, the
project will make possible a net reduction of approximately 7.2 million litres of oil per
year and an environmental benefit of an annual reduction in CO2 emissions of
approximately 19 000 tonnes. It can therefore be concluded that the aid granted to BEV
will ensure positive environmental effects which outweigh the (limited) distortions of
competition.

(125) On the basis of the above, the Authority considers that the positive effects of the aid to
BEV outweigh the negative potential impact which the aid might have on competition and
trade.

4. Conclusion

(126) On the basis of the foregoing assessment, the Authority considers that the state aid to BE
Varme AS is compatible with the functioning of the EEA Agreement within the meaning
of Article 61(3)(c) of the EEA Agreement.

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority raises no objections to the aid to BE Varme AS of NOK
88 530 000.

Article 2

The implementation of the measure is authorised accordingly.



’ET& SURVEILLANCE

Page 21 AUTHORITY

Article 3
This Decision is addressed to the Kingdom of Norway.
Article 4

Only the English language version of this decision is authentic.

Done at Brussels, on 12 March 2014

For the EFTA Surveillance Authority

Oda Helen Sletnes Frank Biichel
President College Member
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