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EFTA SURVEILLANCE AUTHORITY DECISION 
 

of 27 June 2012 
 

on Andøy Municipality’s sale of shares in A.H. Holding AS  
 

(Norway) 
 
 
The EFTA Surveillance Authority (“the Authority”), 
 
HAVING REGARD to the Agreement on the European Economic Area (“the EEA 
Agreement”), in particular to Article 61, 
 
HAVING REGARD to the Agreement between the EFTA States on the Establishment of a 
Surveillance Authority and a Court of Justice (“the Surveillance and Court Agreement”), 
in particular to Article 24, 
 
HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (“Protocol 
3”), in particular to Article 4(2), Article 10(1) and Article 13(1) of Part II,  
 
Whereas: 
 

 

I. FACTS 

1. Procedure 
 

(1) By letter of 25 June 2010 (Event No 563026), registered on 5 July 2010, the EFTA 
Surveillance Authority (“the Authority”) received a complaint against Andøy Municipality 
(“the municipality”) alleging that state aid was granted when the municipality sold its 
shares in A.H. Holding AS on 11 January 2010 to the other existing shareholders without 
conducting a prior tender procedure or obtaining an independent value evaluation of the 
shares.  

(2) The Authority sent an information request to the Norwegian authorities on 21 October 
2010 (Event No 569573). The Norwegian authorities responded by letter dated 29 
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November 2010 (Event Nos 579967, 579968 and 581631), received by the Authority on 7 
December 2010.  

 

2. The transaction   
 

(3) A.H. Holding AS is a Norwegian company located in the Municipality of Andøy, in the 
county of Nordland. It is owned by several local shareholders, both undertakings and 
individuals, including, previously, Andøy Municipality. 

(4) According to the Norwegian company register (www.brreg.no), the objective of A.H. 
Holding AS is to own shares in other companies and to administer the ownership interests 
of these1. Amongst others, it has 100% ownership of the Norwegian marine fishing 
company AS Andenes Havfiskeselskap2 and a harbour and boat service company.  

(5) Andøy Municipality used to be one of the biggest shareholders in A.H. Holding AS with 
34% of the shares (or 33.025 shares) and with a “negative control”3 of the company.  

(6) In order to improve its business plan, in 2008 the company started discussions concerning 
proposals to construct new buildings and purchase new boats, in particular a new trawler. 
The plan was eventually presented to the Municipal Council on 15 December 2009.  

(7) The owners of A.H. Holding AS indicated that the renewal plan would require a share 
capital increase in the range of up to NOK 45 million4 and that the municipality would 
have to contribute approximately NOK 15 million or more in order to maintain its 34% 
ownership.  

(8) In this context, a separate offer was put forward by the other shareholders of A.H. Holding 
AS to buy the municipality’s shares. This proposal was later submitted in writing as a 
formal bid to purchase the municipality’s shareholding at the price of NOK 200 per 
share.5   

(9) Subsequently, on 11 January 2010, the municipality rejected the offer but decided instead 
to sell its 34% shareholding in A.H. Holding AS for NOK 215 per share to the other 
shareholders. The total shareholding was sold for approximately NOK 7.1 million.  

                                                
1  In Norwegian: ”Eie aksjer i andre selskaper samt forvalte eierinteresser av disse”. 
2   According to the Norwegian company register (www.brreg.no), the company’s objective is fishing and 

catching activities and equivalent activities, including participation in other companies. In the 
Municipal Council’s decision of 11 January 2010, and in information submitted by the Norwegian 
authorities (Event No 581631), reference is made to AS Andenes Havfiskeselskap instead of A.H. 
Holding AS. However, it is indicated (Event No 581631) that the municipality’s ownership in this case 
concerns its shares in A.H. Holding AS, and not AS Andenes Havfiskeselskap.   

3  A negative control entitles the shareholder to veto decisions that require qualified majority such as, for 
example, decisions changing the company’s by-laws.    

4  Information according to the proposal for the Municipal Council meeting on 11 January 2010 (Event 
No 563026). The municipality has stated to the Authority that “the plans for new 
construction/purchase of shares would require share issue in the range of 25-40 million NOK” and 
that it would “be necessary for the municipality to capitalize from 15 to 24 million NOK to maintain 
[...]the ownership of 34%.” (Event No 581631). 

5  The first offer was, therefore, worth approximately NOK 6.6 million in total.  

http://www.brreg.no/
http://www.brreg.no/
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3. Comments by the Norwegian authorities  

 

(10) The Norwegian authorities have submitted that the municipality acted as a private market 
investor when selling its holding in A.H. Holding AS. They have, however, underlined 
that it is complicated to make a precise value assessment of such a minority holding since 
it does not necessarily reflect the market value of the corresponding assets in the company. 

(11) The Norwegian authorities have, in particular, referred to the possibility for the other 
shareholders to exercise their pre-emptive rights for parts of the shares in the event that the 
municipality sold its shareholding on the open market. If it would have done so, the 
company’s by-laws granted the other existing shareholders a pre-emptive right to buy 
these shares.  According to the Norwegian authorities, the other shareholders could then 
have chosen to exercise their pre-emptive rights for only a portion of the shareholding, 
resulting in the municipality losing its negative control. It was the view of the municipality 
that, in such a scenario, its remaining shares would have a lower market value and be 
significantly less attractive. The Norwegian authorities have stated that the other 
shareholders were ready to exercise their pre-emptive rights in order to prevent a new 
owner from obtaining 34% ownership.  It was apparently also important for the existing 
shareholders, including the municipality, to retain the local ownership of the company. 

(12) According to the Norwegian authorities, faced with the proposed share capital increase, 
the municipality had several options.  

(13) First, the municipality could have chosen not to participate in the share increase.  In this 
scenario, its shares would have become practically worthless (reduced to 4% of the total 
shareholding in the company).  

(14) Second, the municipality could have chosen to participate in the share increase. But in 
order to maintain its 34% ownership, which was important, it would have been necessary 
to reinvest considerably in A.H. Holding AS. The problem was then the financing. The 
municipality did not want to sell any of its assets, in particular not any of its energy 
companies, in order to reinvest in A.H. Holding AS. Furthermore, according to the 
provisions in the Local Government Act6, the municipality is not permitted to buy shares 
by means of a loan.    

(15) Thirdly, the last alternative was to sell the shares to the existing shareholders or to sell the 
shares on the open market. Therefore, of all the available options, the municipality 
considered that the better and more realistic option was to sell its shares directly to the 
existing shareholders.  

(16) As concerns the final price of NOK 215 per share, the Norwegian authorities have 
explained that the price was determined on the basis of negotiations, and that the first offer 
of NOK 200 per share was not accepted by the municipality. The municipality had 
demanded NOK 215 per share, which was later accepted by the other existing 
shareholders.  

(17) The Norwegian authorities have, moreover, referred to a sale of shares in another deep-sea 
fishing company in the region7, where a 43% holding was sold for NOK 10 million and 
where the price was subsequently approved by the Appeal Court in litigation. However, 
                                                
6  Section 50 of the Local Government Act (Kommuneloven av 25.09.1992 No 107). 
7  The Norwegian authorities have only referred to “Prestfjord” without going thoroughly into this case. 
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the Norwegian authorities have not provided more detailed information about that 
transaction.  

(18) The Norwegian authorities have also referred to the financial statements of the company. 
As at 31 December 2009, the assets in the company had a value of NOK 12.2 million, 
financed by debt at NOK 1.8 million and equity at NOK 10.3 million. Therefore, 
according to the Norwegian authorities, no profits could be expected by the shareholders 
of the company.   

(19) Finally, the Norwegian authorities submit that the Guidelines on sales of land and 
buildings by public authorities8 are not applicable in this case because the sale does not 
concern land or buildings. They also submit that the offer in question was mainly 
submitted by the existing shareholders in their capacity as individuals, and not as an 
undertaking (or undertakings) as provided for in the EEA Agreement.    

 
 

II  ASSESSMENT 
 
 

1. The presence of state aid  
 
1.1 Article 61(1) of the EEA Agreement  
 

(20) Article 61(1) EEA reads as follows: 

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, 
EFTA States or through State resources in any form whatsoever which distorts or 
threatens to distort competition by favouring certain undertakings or the production of 
certain goods shall, in so far as it affects trade between Contracting Parties, be 
incompatible with the functioning of this Agreement.” 

(21) In the following, the Authority will assess whether the sale by Andøy municipality of its 
34% shareholding in A.H. Holding AS, at the price of NOK 215 per share, to the other 
shareholders of the company involves state aid within the meaning of Article 61 EEA.  

 
1.2 The presence of state resources 
 

(22) To be qualified as state aid within the meaning of Article 61(1) of the EEA Agreement, 
the share sale must amount to an advantage granted directly or indirectly through state 
resources. The term “state resources” covers all aid granted from public sources, including 
municipalities9.  Therefore, any aid granted by Andøy Municipality would fall within this 
definition.   

(23) For a measure to be covered by Article 61(1) of the EEA Agreement, it has to be granted 
to one or several undertakings. The concept of an undertaking encompasses every entity 

                                                
8  Part V of the Authority’s Guidelines on state aid elements in sales of land and buildings by public 

authorities (http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/ ) of 17 November 
1999. 

9  Case T-274/01 Valmont Nederland BV v Commission [2004] ECR II-1345, paras. 44-45.  

http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/
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engaged in an economic activity10 and any activity consisting in offering goods and 
services on a given market is an economic activity.11  

(24) The Norwegian authorities have explained that the beneficiaries of the municipality’s  
shares in this case are both individuals and companies. A submitted overview of the 
shareholders in A.H. Holding AS12 indicates that the largest undertaking to purchase 
Andøy Municipality’s shares was Andenes Invest Group AS. It also indicates that prior to 
the sale, Andenes Invest Group AS was already the holder of almost 53%13 of the shares 
in A.H. Holding AS.  

(25) Andenes Invest Group AS purchased shares from the municipality for approximately 
NOK 5.7 million14 of the total price of the share sale of 7.1 million15. 

(26) According to the national company register in Norway, the company Andenes Invest 
Group AS is involved in the rental and leasing business of sea-transport materials16.  
Based on its business activity, the Authority finds that it is an undertaking within the 
meaning of Article 61(1) of the EEA Agreement.  

(27) In light of the above, the Authority concludes that at least one (and the most significant) 
beneficiary of the share sale was an undertaking within the meaning of Article 61(1) of the 
EEA Agreement.   
 
1.3 Economic advantage 
 

(28) In order to determine whether the share sale in question constitutes aid, it is necessary to 
establish whether the recipient undertaking(s) received an economic advantage which 
it/they would not have obtained under normal market conditions.17  

(29) In doing so, the Authority has to apply the market economy investor test18, which in 
essence provides that state aid is granted whenever a state makes funds available to an 
undertaking which, in the normal course of events, would not be provided by a private 
investor applying ordinary commercial criteria and disregarding other considerations of a 
social, political or philanthropic nature.19 However, in making this assessment, the 
Authority cannot replace the seller’s judgement with its own, which implies that the 
municipality as a seller in this case must enjoy a wide margin of judgement.    

(30) If the transaction is carried out in accordance with the market economy investor principle, 
i.e. if the municipality sold its shares at market value and the conditions of the transaction 
would have been acceptable for a private seller, the transaction does not involve state aid.  

                                                
10      Case C-41/90 Höfner and Elser [1991] ECR-1979, paragraph 21. 
11      Case 218/00 Cisal [2002] ECR I-691, paragraph 23. See also the Authority’s Decision 39/07/COL of 

27 February 2007..  
12      Event No 581631. 
13      Exactly 52.876% of the shares.  
14      Precisely NOK 5.699.650.  
15      See recital 9 above. 
16      http://www.brreg.no: (”Utleie og leasing av sjøtransportmateriell”) 
17   Case C-39/94 SFEI v La Poste [2006] ECR I-3547, para. 60. 
18    This principle is explained in the Authority’s Guidelines Part VI on public service compensation, state 

ownership of enterprises and aid to public enterprises - Application of state aid provisions to public 
enterprises in the manufacturing sector of 12 April 2000. 

19  Cf., for example, Opinion of Advocate-General Jacobs in Joined Cases C-278/92, C-279/92 and C-
280/92 Kingdom of Spain v Commission [1994] ECR I-4103, para. 28.   

http://www.brreg.no/
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(31) First, as regards the transaction in question, the Norwegian authorities have explained that 
the sale price of NOK 215 per share was determined on the basis of negotiations following 
the rejection of the first bid of NOK 200 per share that had been made by the other share- 
holders.  The Authority also notes that, according to the Norwegian authorities, the face 
value per share was initially valued at NOK 100.20  

(32) Second, as for the company’s financial situation, the Norwegian authorities have 
explained that it had not paid out a dividend for many years, and that the value of the 
company’s assets relating to the municipality’s 34% shareholding constituted 
approximately NOK 3.5 million before the share sale took place. This means that the price 
of NOK 215 per share (totalling NOK 7.1 million) actually gave the municipality NOK 
3.6 million more than the financial statement as of 31 December 2009 would suggest.  

(33) The Authority is not in possession of any information indicating that the shares were sold 
for a price below market value. The mere fact that the sale in question was not followed by 
a sufficiently well-publicised, open and unconditional bidding procedure comparable to an 
auction - or based on a prior independent expert evaluation - does not in itself indicate that 
state aid was involved.  

(34) On the contrary, the background for the sale of the shares is described in the preparatory 
documents for the meeting of the Municipal Council on 11 January 2010. It transpires 
from these documents that the municipality evaluated the advantages and disadvantages of 
(i) participating in the suggested share capital increase, (ii) selling the shares on the open 
market, and (iii) accepting the bid made by the other shareholders.  It appears that the 
decision to sell to the other shareholders was mainly motivated by the fact that the other 
shareholders enjoyed a pre-emptive right to buy the shares, in whole or in part, from the 
municipality. Furthermore, the municipality has explained that it considered it likely that 
such pre-emptive rights would have been exercised in order to avoid that a new 
shareholder would acquire 34% of the shares and thereby obtain negative control of the 
company. Moreover, such pre-emptive rights could have been exercised for only part of 
the shares, thereby depriving the remaining part of the holding of value since the 
shareholder would no longer have negative control.  The municipality considered that the 
potential for such a loss of negative control would have been a value-reducing factor for 
the remaining shareholding.  

(35) It follows that, on the basis of the information submitted by the Norwegian authorities, 
Andøy municipality’s decision to sell its shareholding for the price of NOK 215 per share 
seems to have been based on an economic analysis of what was the overall best solution 
for the municipality, faced with the proposed share capital increase.  

(36) In the light of the information available, the Authority cannot conclude that a private 
market investor would have acted differently from the municipality in the present case. 
Therefore, it cannot be concluded that the undertakings which purchased the shares 
received an economic advantage which they would not have obtained under normal 
market conditions. 

                                                
20  Event No 563026 (stated in the case proposal for the meeting on 11 January 2010 in the Municipal 

Council). 
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1.4 Conclusion 
 

(37) On the basis of the foregoing assessment, the Authority concludes that Andøy   
Municipality’s decision of 11 January 2010 to sell its 34% shareholding in A.H. Holding 
AS did not involve state aid within the meaning of Article 61 of the EEA Agreement.  
 
 
HAS ADOPTED THIS DECISION  
 

Article 1 
 
The sale by Andøy Municipality of its 34% shareholding in A.H. Holding AS, at the price 
of NOK 215 per share, to the other shareholders of the company, on 11 January 2010 does 
not involve state aid within the meaning of Article 61 of the EEA Agreement.  
 

Article 2 
 
This decision is addressed to the Kingdom of Norway 
 

Article 3 
 
Only the English version of this Decision is authentic.  
 
 
 
Done at Brussels, 27 June 2012.  
 
 
For the EFTA Surveillance Authority 
 
 
 
 
Oda Helen Sletnes      Sabine Monauni-Tömördy  
President       College Member  


	1. Procedure
	(1) By letter of 25 June 2010 (Event No 563026), registered on 5 July 2010, the EFTA Surveillance Authority (“the Authority”) received a complaint against Andøy Municipality (“the municipality”) alleging that state aid was granted when the municipality sold its shares in A.H. Holding AS on 11 January 2010 to the other existing shareholders without conducting a prior tender procedure or obtaining an independent value evaluation of the shares. 
	(2) The Authority sent an information request to the Norwegian authorities on 21 October 2010 (Event No 569573). The Norwegian authorities responded by letter dated 29 November 2010 (Event Nos 579967, 579968 and 581631), received by the Authority on 7 December 2010. 

	2. The transaction  
	(3) A.H. Holding AS is a Norwegian company located in the Municipality of Andøy, in the county of Nordland. It is owned by several local shareholders, both undertakings and individuals, including, previously, Andøy Municipality.
	(4) According to the Norwegian company register (www.brreg.no), the objective of A.H. Holding AS is to own shares in other companies and to administer the ownership interests of these. Amongst others, it has 100% ownership of the Norwegian marine fishing company AS Andenes Havfiskeselskap and a harbour and boat service company. 
	(5) Andøy Municipality used to be one of the biggest shareholders in A.H. Holding AS with 34% of the shares (or 33.025 shares) and with a “negative control” of the company. 
	(6) In order to improve its business plan, in 2008 the company started discussions concerning proposals to construct new buildings and purchase new boats, in particular a new trawler. The plan was eventually presented to the Municipal Council on 15 December 2009. 
	(7) The owners of A.H. Holding AS indicated that the renewal plan would require a share capital increase in the range of up to NOK 45 million and that the municipality would have to contribute approximately NOK 15 million or more in order to maintain its 34% ownership. 
	(8) In this context, a separate offer was put forward by the other shareholders of A.H. Holding AS to buy the municipality’s shares. This proposal was later submitted in writing as a formal bid to purchase the municipality’s shareholding at the price of NOK 200 per share.  
	(9) Subsequently, on 11 January 2010, the municipality rejected the offer but decided instead to sell its 34% shareholding in A.H. Holding AS for NOK 215 per share to the other shareholders. The total shareholding was sold for approximately NOK 7.1 million. 

	3. Comments by the Norwegian authorities 
	(10) The Norwegian authorities have submitted that the municipality acted as a private market investor when selling its holding in A.H. Holding AS. They have, however, underlined that it is complicated to make a precise value assessment of such a minority holding since it does not necessarily reflect the market value of the corresponding assets in the company.
	(11) The Norwegian authorities have, in particular, referred to the possibility for the other shareholders to exercise their pre-emptive rights for parts of the shares in the event that the municipality sold its shareholding on the open market. If it would have done so, the company’s by-laws granted the other existing shareholders a pre-emptive right to buy these shares.  According to the Norwegian authorities, the other shareholders could then have chosen to exercise their pre-emptive rights for only a portion of the shareholding, resulting in the municipality losing its negative control. It was the view of the municipality that, in such a scenario, its remaining shares would have a lower market value and be significantly less attractive. The Norwegian authorities have stated that the other shareholders were ready to exercise their pre-emptive rights in order to prevent a new owner from obtaining 34% ownership.  It was apparently also important for the existing shareholders, including the municipality, to retain the local ownership of the company.
	(12) According to the Norwegian authorities, faced with the proposed share capital increase, the municipality had several options. 
	(13) First, the municipality could have chosen not to participate in the share increase.  In this scenario, its shares would have become practically worthless (reduced to 4% of the total shareholding in the company). 
	(14) Second, the municipality could have chosen to participate in the share increase. But in order to maintain its 34% ownership, which was important, it would have been necessary to reinvest considerably in A.H. Holding AS. The problem was then the financing. The municipality did not want to sell any of its assets, in particular not any of its energy companies, in order to reinvest in A.H. Holding AS. Furthermore, according to the provisions in the Local Government Act, the municipality is not permitted to buy shares by means of a loan.   
	(15) Thirdly, the last alternative was to sell the shares to the existing shareholders or to sell the shares on the open market. Therefore, of all the available options, the municipality considered that the better and more realistic option was to sell its shares directly to the existing shareholders. 
	(16) As concerns the final price of NOK 215 per share, the Norwegian authorities have explained that the price was determined on the basis of negotiations, and that the first offer of NOK 200 per share was not accepted by the municipality. The municipality had demanded NOK 215 per share, which was later accepted by the other existing shareholders. 
	(17) The Norwegian authorities have, moreover, referred to a sale of shares in another deep-sea fishing company in the region, where a 43% holding was sold for NOK 10 million and where the price was subsequently approved by the Appeal Court in litigation. However, the Norwegian authorities have not provided more detailed information about that transaction. 
	(18) The Norwegian authorities have also referred to the financial statements of the company. As at 31 December 2009, the assets in the company had a value of NOK 12.2 million, financed by debt at NOK 1.8 million and equity at NOK 10.3 million. Therefore, according to the Norwegian authorities, no profits could be expected by the shareholders of the company.  
	(19) Finally, the Norwegian authorities submit that the Guidelines on sales of land and buildings by public authorities are not applicable in this case because the sale does not concern land or buildings. They also submit that the offer in question was mainly submitted by the existing shareholders in their capacity as individuals, and not as an undertaking (or undertakings) as provided for in the EEA Agreement.   

	II  ASSESSMENT
	1. The presence of state aid 
	1.1 Article 61(1) of the EEA Agreement 
	(20) Article 61(1) EEA reads as follows:
	“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible with the functioning of this Agreement.”
	(21) In the following, the Authority will assess whether the sale by Andøy municipality of its 34% shareholding in A.H. Holding AS, at the price of NOK 215 per share, to the other shareholders of the company involves state aid within the meaning of Article 61 EEA. 

	1.2 The presence of state resources
	(22) To be qualified as state aid within the meaning of Article 61(1) of the EEA Agreement, the share sale must amount to an advantage granted directly or indirectly through state resources. The term “state resources” covers all aid granted from public sources, including municipalities.  Therefore, any aid granted by Andøy Municipality would fall within this definition.  
	(23) For a measure to be covered by Article 61(1) of the EEA Agreement, it has to be granted to one or several undertakings. The concept of an undertaking encompasses every entity engaged in an economic activity and any activity consisting in offering goods and services on a given market is an economic activity. 
	(24) The Norwegian authorities have explained that the beneficiaries of the municipality’s  shares in this case are both individuals and companies. A submitted overview of the shareholders in A.H. Holding AS indicates that the largest undertaking to purchase Andøy Municipality’s shares was Andenes Invest Group AS. It also indicates that prior to the sale, Andenes Invest Group AS was already the holder of almost 53% of the shares in A.H. Holding AS. 
	(25) Andenes Invest Group AS purchased shares from the municipality for approximately NOK 5.7 million of the total price of the share sale of 7.1 million.
	(26) According to the national company register in Norway, the company Andenes Invest Group AS is involved in the rental and leasing business of sea-transport materials.  Based on its business activity, the Authority finds that it is an undertaking within the meaning of Article 61(1) of the EEA Agreement. 
	(27) In light of the above, the Authority concludes that at least one (and the most significant) beneficiary of the share sale was an undertaking within the meaning of Article 61(1) of the EEA Agreement.  

	1.3 Economic advantage
	(28) In order to determine whether the share sale in question constitutes aid, it is necessary to establish whether the recipient undertaking(s) received an economic advantage which it/they would not have obtained under normal market conditions. 
	(29) In doing so, the Authority has to apply the market economy investor test, which in essence provides that state aid is granted whenever a state makes funds available to an undertaking which, in the normal course of events, would not be provided by a private investor applying ordinary commercial criteria and disregarding other considerations of a social, political or philanthropic nature. However, in making this assessment, the Authority cannot replace the seller’s judgement with its own, which implies that the municipality as a seller in this case must enjoy a wide margin of judgement.   
	(30) If the transaction is carried out in accordance with the market economy investor principle, i.e. if the municipality sold its shares at market value and the conditions of the transaction would have been acceptable for a private seller, the transaction does not involve state aid. 
	(31) First, as regards the transaction in question, the Norwegian authorities have explained that the sale price of NOK 215 per share was determined on the basis of negotiations following the rejection of the first bid of NOK 200 per share that had been made by the other share- holders.  The Authority also notes that, according to the Norwegian authorities, the face value per share was initially valued at NOK 100. 
	(32) Second, as for the company’s financial situation, the Norwegian authorities have explained that it had not paid out a dividend for many years, and that the value of the company’s assets relating to the municipality’s 34% shareholding constituted approximately NOK 3.5 million before the share sale took place. This means that the price of NOK 215 per share (totalling NOK 7.1 million) actually gave the municipality NOK 3.6 million more than the financial statement as of 31 December 2009 would suggest. 
	(33) The Authority is not in possession of any information indicating that the shares were sold for a price below market value. The mere fact that the sale in question was not followed by a sufficiently well-publicised, open and unconditional bidding procedure comparable to an auction - or based on a prior independent expert evaluation - does not in itself indicate that state aid was involved. 
	(34) On the contrary, the background for the sale of the shares is described in the preparatory documents for the meeting of the Municipal Council on 11 January 2010. It transpires from these documents that the municipality evaluated the advantages and disadvantages of (i) participating in the suggested share capital increase, (ii) selling the shares on the open market, and (iii) accepting the bid made by the other shareholders.  It appears that the decision to sell to the other shareholders was mainly motivated by the fact that the other shareholders enjoyed a pre-emptive right to buy the shares, in whole or in part, from the municipality. Furthermore, the municipality has explained that it considered it likely that such pre-emptive rights would have been exercised in order to avoid that a new shareholder would acquire 34% of the shares and thereby obtain negative control of the company. Moreover, such pre-emptive rights could have been exercised for only part of the shares, thereby depriving the remaining part of the holding of value since the shareholder would no longer have negative control.  The municipality considered that the potential for such a loss of negative control would have been a value-reducing factor for the remaining shareholding. 
	(35) It follows that, on the basis of the information submitted by the Norwegian authorities, Andøy municipality’s decision to sell its shareholding for the price of NOK 215 per share seems to have been based on an economic analysis of what was the overall best solution for the municipality, faced with the proposed share capital increase. 
	(36) In the light of the information available, the Authority cannot conclude that a private market investor would have acted differently from the municipality in the present case. Therefore, it cannot be concluded that the undertakings which purchased the shares received an economic advantage which they would not have obtained under normal market conditions.

	1.4 Conclusion
	(37) On the basis of the foregoing assessment, the Authority concludes that Andøy   Municipality’s decision of 11 January 2010 to sell its 34% shareholding in A.H. Holding AS did not involve state aid within the meaning of Article 61 of the EEA Agreement. 



