
 

 

 

 
 

 

Case No: 56136 (former 48001) 

Ref. No: 286341 

Dec. No.: 214/04/COL 

 

 

 

 
 

EFTA SURVEILLANCE AUTHORITY DECISION 

of 11 August 2004 

on the intended prolongation of the “Hurtigruten Agreement” 

 

 

THE EFTA SURVEILLANCE AUTHORITY 

 

 

HAVING REGARD TO the Agreement on the European Economic Area, in 

particular to Articles 61 to 63 and Article 59 (2) thereof, 

 

HAVING REGARD TO the Agreement between the EFTA States on the 

establishment of a Surveillance Authority and a Court of Justice, in particular Article 

24 and Article 1 in Part I of Protocol 3 thereof1, 

 

HAVING REGARD TO the Procedural and Substantive Rules in the Field of State 

Aid2, in particular Chapter 24 A thereof3 and Council Regulation (EEC) No 3577/92 

applying the principle of freedom to provide services to maritime transport (maritime 

cabotage) within the Member States4, 

 

HAVING REGARD TO the EFTA Surveillance Authority’s decision of 19 December 

2001 on compensation for maritime transport services under the “Hurtigruten 

Agreement”5, 

 

WHEREAS: 

                                                           
1  Hereinafter Surveillance and Court Agreement.   
2  Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and 

Article 1 of Protocol 3 to the Surveillance and Court Agreement, adopted and issued by the EFTA 

Surveillance Authority on 19 January 1994, published in OJ L 231, 3.9.1994 and EEA Supplement 

to the OJ No 32, 3.9.1994, last amended by the Authority’s Decision No 90/04/COL of 23 April 

2004, not yet published; hereinafter referred to as the “Authority’s State Aid Guidelines”. 
3  As adopted on 16.7.1997 (OJ L 316 of 20.11.1997, p.23 and EEA Supplement No 48, p.104). The 

new Chapter 24 A as adopted by College Decision 62/04/COL on 31.03. 2004 entered into force on 

the day of adoption and the appropriate measures have been accepted by Norway by letter dated 30 

June 2004 (Event No 286223). Reference to the 2004 Guidelines will be marked in the decision.   
4    OJ L 30 of 5.02.1998, incorporated as point 53a in Annex XIII to the EEA Agreement.  
5  Decision No 417/01/COL. 
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I. Facts 

 

Procedure 

 

By letter from the Norwegian Mission to the European Union dated 20 April 2004, 

forwarding a letter from the Ministry of Trade and Industry of 16 April 2004 and of 

the Ministry of Transport and Communication dated 30 March 2004, received and 

registered by the Authority on 21 April 2004 (Event No 278880), the Norwegian 

authorities notified the Authority pursuant to Article 1 (3) in Part I of Protocol 3 to the 

Surveillance and Court Agreement of their intention to prolong the so-called 

“Hurtigruten Agreement” for 2005 and potentially for 2006.  

 

The Authority sent a letter requesting further information on 24 May 2004 (Event No 

280639), in which it also addressed doubts regarding the compatibility of the intended 

prolongation under the EEA State aid rules.  

 

The Norwegian authorities replied to the information request by letter from the 

Norwegian Mission to the European Union dated 29 June 2004, forwarding letters 

from the Ministry of Trade and Industry and the Ministry of Transport and 

Communications both dated 28 June 2004. The letter was received and registered by 

the Authority on 30 June 2004 (Event No 286253). 

 

Background 

 

On 19 December 2001 the Authority took a decision not to raise objections regarding 

the compensation for maritime transport services under the so-called “Hurtigruten 

Agreement”6 for the period from 1 January 2002 until 31 December 2004. Under that 

Agreement, two maritime companies Ofotens og Vesteraalens Dampskibsselskap ASA 

and Troms Fylkes Dampsikbsselskap were entrusted with the provision of maritime 

transport services consisting of the combined transport of persons and goods along the 

Norwegian coastal line from Bergen to Kirkenes, serving 34 ports of call on a daily 

basis throughout the year.  

 

In this decision, the Authority found the compensation payment constituted State aid 

within the meaning of Article 61 (1) of the EEA Agreement. However, it considered 

that - for the contract period under examination - the payment could be justified 

according to Article 59 (2) of the EEA Agreement. The decision stressed the 

following points: 

 

Firstly, with regard to its assessment whether the services provided by the two 

companies constituted a service of general economic interest within the meaning of 

Article 59 (2) of the EEA Agreement, the Authority took special consideration of the 

commitment of the Norwegian Government to analyse the way in which public 

service routes might be defined in the future, thereby providing an assessment of the 

real transport needs. It was “pending the outcome of such an analysis” that the 

Authority regarded the Hurtigruten Agreement as covered by the concept of services 

of general economic interest within the meaning of Article 59 (2) of the EEA 

Agreement. Moreover, the Authority noted that at the time of the decision, the then 

                                                           
6     Decision No 417/01/COL. 



 

Page 3 

 

 

 

 

 

existing Hurtigruten contracts were about to expire (i.e. on 31 December 2001) and 

that it was important not to jeopardize the continuous provision of maritime transport  

along the coast7. It is against this background that the Authority accepted – for the 

time of contract – that the Hurtigruten services might be considered services of 

general economic interest under Article 59 (2) of the EEA Agreement.    

 

Secondly, the Authority pointed out that the effects of the Hurtigruten Agreement on 

competition on the market for maritime cabotage services had to be taken into 

consideration. The Authority found that the award of the Hurtigruten Agreement did 

not result from a selection procedure in accordance with the Maritime Cabotage 

Regulation8 and the Maritime Guidelines.  The contract had not been awarded after an 

open, transparent and non-discriminatory procedure. However, since Norway 

committed itself to carry out such a procedure and aimed at selecting an operator 

according to this procedure by Spring 20049, the Authority could agree to the duration 

of a three-year contract (i.e. until 31 December 2004). The Authority also took into 

consideration that it would take the Norwegian Government time to carry out an 

analysis of the transport needs (see above).  

 

The Authority explicitly specified that a further prolongation should only be possible 

for one additional year, i.e. until 1 January 2006 and only if this additional year was 

needed to enable the selected operator to start operations. Such a prolongation should 

be notified to the Authority and demonstrate that the reasons for the prolongation 

were beyond Norway’s responsibility, and not result e.g. from a delayed organisation 

of the tender procedure. 

 

Prolongation of the Hurtigruten service 

 

The expert’s report 

The Norwegian Government asked the Institute of Transport Economics 

(Transportøkonomisk Institutt, hereinafter “TØI”) to carry out an evaluation of 

transport supply and demand along the coast from Bergen to Kirkenes and the need 

for public service obligations if coastal service should operate under commercial 

terms.  

 

The report10 analysed – based on the alternative operation of fast ferries - four 

possible scenarios that might then occur:   

 

- On the assumption that a continuous commercial service was operated on a 

daily basis in the summer with a three-day service during the winter between 

Bergen-Kirkenes, a public service compensation of approximately NOK 35 

million would be necessary. 

 

                                                           
7  See page 14 of the decision. 
8  Council Regulation (EEC) No 3577/92 applying the principle of freedom to provide services to 

maritime transport within Member States, OJ L 30 of 5.02.1998, p. 42, incorporated as point 53a in 

Annex XIII to the EEA Agreement. 
9  Letter by the Norwegian Mission to the European Union dated 11 December 2001 (Doc. No 01-

10282-A). 
10  TØI rapport 609/2002, Utredning av transportstandarden for kysten Bergen-Kirkenes.  The report 

was finalised in December 2002. The calculations are expressed in prices for the year 2001. 
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- If the coastal service was run commercially and only serviced the leg south of 

Tromsø seven days a week, the compensation for the discharge of a public 

service obligation for the service north of Tromsø would amount to NOK 88 

million. No compensation would be necessary for the leg south of Tromsø. 

 

- If the leg north of Tromsø were only serviced during the summer and the boats  

turned in Tromsø in the winter, NOK 44 million would be needed; and 

 

- NOK 59,1 million public service obligation compensation would be required if 

the boats turned in Hammerfest (throughout the year).  

 

In its summary, the TØI report further states a figure of NOK 120 million, if the 

coastal service was closed down completely. The Government describes this figure in 

the report to be the necessary compensation to alternative transport services if the 

companies currently operating the service were to cease their operations completely. 

Neither the report nor the Government explain this figure further. The report states 

that for the calculation of NOK 88 million or NOK 120 million, the goods transport 

function and the regional effects of the coastal service have not been taken into 

account. 

 

The report concludes that the coastal service has an important and distinct transport 

function north of Tromsø as well as the function of  transporting goods to small ports 

in Finnmark, where road closures during winter make settlements dependent on sea 

transport. However, the share of “experience travel” is high for the leg south of 

Tromsø11. The report states that alternative modes of travel (flights or high speed 

ferry) are subsidised with NOK 300-650 per passenger12, whereas the current coastal 

service operated by the two companies receives NOK 430-440 per passenger.  

 

Recommendation by the Norwegian Government to Parliament 

Following this analysis, on 12 December 2003 (instead of Spring 2003 as originally 

planned by the Government), the Norwegian Government made a recommendation for 

a future policy which was presented in a report to Parliament13. The Government 

emphasized that it is up to the EFTA States to define the scope of the public service 

obligation (hereinafter referred to as “PSO”). The Government indicated that today’s 

standard is a satisfactory level of transportation, which should be upheld.  

The Ministry of Transport and Communications proposed that it should buy transport 

services on one continuous route based on the current route structure with daily 

departures all year round, following a public tender for a roundtrip. However, in order 

to ensure that the State expenditures were not unnecessarily high14, the Ministry also 

proposed an alternative tender based on a new route structure, i.e. separating the 

southern route operating Bergen – Tromsø from the northern route operating Tromsø 

                                                           
11   See TØI report, which identifies that for the routes Harstad-Svolvær and Ålesund-Bergen. 
12   Norwegian summary of the report, the English summary states a figure of NOK 350-650. 
13  St.meld.nr.16 (2003-2004), Om transportstandarden og kjøp av transporttjenester på 

kysttrekningen fra Bergen til Kirkenes.  
14  St.meld. nr. 16, point 1, p. 1. 
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– Kirkenes15. The Government stated that one could define the transport standard 

independently of the costs and that it was not possible to know the price for either the 

continuous or separate routes before having carried out the tender16.   

 

The decision by Parliament 

 

Parliament made its decision regarding the future transport policy on 24 February 

2004 and decided against carrying out a tender for alternative routes. Instead it 

decided that the tender should be organized for a continuous route along the coast.  

 

The majority of the Parliamentary Committee for Transport and Communications 

stated in its recommendation to Parliament17 that the current coastal service structure 

ensured a satisfactory transportation standard along the coast. According to the 

majority, a continuous route was the best alternative for passengers and goods. 

Furthermore, a continuous route was also a good product for the tourism industry. 

 

The tender 

 

The tender was published on 24 June 200418. The deadline to submit offers is 15 

September 2004. The tender is made for 11 round-trip packages19 and covers a 

contract period from 1 January 2005 (-06) until 31 December 2012. According to the 

tender document, the contract should start on 1 January 2005, but might be deferred 

for another year (i.e. until January 2006), if the contractor does not have vessels 

available to start in 2005. The tender document specifies that contracts regarding other 

ships (i.e. ships other than those readily available for a start in 2005) may be 

dependent on the Ministry obtaining an extension of the current contract on 

reasonable terms and on conditions that can be approved by the EFTA Surveillance 

Authority20. 

 

The current notification 

 

In its notification, the Norwegian Government explained that it intended to carry out a 

procedure for public purchase of the service and to select an operator before the end 

of 2004. Against this background, the Norwegian Government stated that it is unlikely 

that any operators other than the companies currently running the Hurtigruten service 

will be able to have a fleet ready to start services by 1 January 2005. In order to give 

other operators a fair chance to compete, the Government explained in the notification 

that extra time was needed and for that reason the contract duration for the current 

services until the end of 2004 would be insufficient. The Government therefore sought 

a prolongation of the existing contracts until the end of 2005 or possibly the end of 

2006. 

                                                           
15  Based on four departures per week for the latter leg, at present there are seven departures. The 

Government states in this respect that north of Tromsø it may be necessary to compensate with fast 

ferries or air transportation, St. meld. Nr. 16, point 1, p.1. 
16  St.meld. nr. 16, point 1, p.2 of the report as well as point 5, p.19. 
17  Innst.S.nr.125 (2003-2004), p.2. 
18   Norsk Lysningsblad 24.6.2004, NL ref: 2004-12085 - Første gang publisert den 24.6.2004. 
19  In contrast to having the tender organised for separate routes, e.g. Bergen-Troms, Troms-Kirkenes. 

Each package consists of 33 (34) roundtrips per year. 
20  See 3.16 of the tender document. 
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The Authority has not yet been informed about the terms and conditions of the 

envisaged prolongation, the parameters for the compensation or the compensation 

amount, as the negotiation of the Hurtigruten agreement is foreseen only for autumn 

2004. 

 

II. Appreciation 

 

1. Scope of the decision 

 

In its decision of 19 December 2001, the Authority accepted – for the contract period 

2002-2004 – that despite the fact that no open, transparent and non-discriminatory 

award procedure had been carried out, that the Hurtigruten Agreement could be 

authorised under Article 59 (2) of the EEA Agreement. The Authority concluded at 

the time that while Norway had not respected the Authority’s Maritime Guidelines 

and in particular the obligations resulting from the Maritime Cabotage Regulation, the 

Authority could accept the – limited – duration of the Hurtigruten Agreement in view 

of Norway’s commitments to analyse the transport needs for the coastal service and to 

organise a selection procedure for the future, which would be open, transparent and 

non-discriminatory.  

 

In view of the extra time needed to carry out the analysis and organise a tender, the 

Authority also accepted that the contract could potentially be prolonged further. In 

this context, the Authority’s decision of 19 December 2001 stated, inter alia, the 

following: 

 

“The Norwegian Government submitted a proposal regarding the future award of 

contracts on public service routes for maritime transport services along the coast and 

committed itself to carrying out an open, transparent and non-discriminatory 

procedure on routes determined to be clearly in the public interest, based on a 

thorough analysis of the transport situation.  

 

With respect to future contracts regarding the provision of services along the coast, 

the Authority also takes note of the Norwegian Government’s commitment that it 

would examine whether the definition of the “Hurtigruten service”, comprising 

transport services along the whole coastal line between Bergen and Kirkenes, was 

justified or whether several routes along the coast could be tendered out separately. 

 

It was, however, pointed out that the remaining time until the expiry of the existing 

contract was too short to allow the Norwegian authorities to adopt the necessary 

measures. 

 

Based on an estimate of the time required to carry out such a procedure (analysis of 

existing transport level, evaluation of findings and determination of PSOs and routes 

to be tendered out), the Norwegian authorities subsequently submitted an amended 

notification, in which the duration of the new “Hurtigruten Agreement” was limited 

to three years (with the new Agreement coming to an end 31 December 2004). This 

period was regarded as appropriate for the Norwegian authorities to take the 

necessary measures in accordance with the commitments given. 
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The Authority takes note of the arguments brought forward by the Norwegian 

Government as regards the need for additional time after the award of the contract in 

order to allow the selected carrier to prepare for the start of operations on the 

route(s) concerned. The Authority does not exclude that additional time between the 

award of the contract and the start of operations may increase the number of 

potential bidders and thus ensure a minimum degree of competition on a route that 

was served for many decades by the incumbent operators. 

 

However, based on the information available at this stage, it is not possible to 

determine with exactitude whether or not the operator(s) selected will be able to offer 

maritime transport services as from 1 January 2005 (in particular, if the time after 

the award of the contract, i.e. from spring 2004 until 1 January 2005, is not regarded 

as sufficient by the operator(s) concerned to prepare operations). 

 

Against this background, the Authority acknowledges that it may be necessary for the 

Norwegian Government to extend the new “Hurtigruten Agreement” for up to one 

additional year. Such an extension must be notified in advance. The notification must 

be supported by a demonstration that, for reasons beyond its responsibility (that is for 

reasons not related to delays in the process of carrying out the transport analysis and 

the initiation of the tender procedure) and based on verifiable information, additional 

time is needed by the selected carrier to start operations. 

 

Under these circumstances, the Authority can agree to an extension possibility 

included in the “Hurtigruten Agreement” for up to one additional year, subject to the 

Authority’s approval.” 

 

In light of the above, the present decision concerns the prolongation of the existing 

Hurtigruten Agreement until the end of 2005 or possibly the end of 2006, as notified 

by the Norwegian authorities. It will be assessed whether the Norwegian authorities 

complied with their commitments referred to in the Authority’s decision of 19 

December 2001. Furthermore, the acceptability of the compensation payment under 

Article 61 (1) and 59 (2) of the EEA Agreement will be analysed in light of the new 

information which became available after the Authority’s decision of 19 December 

2001. 

 

This decision does not deal with or prejudge the assessment under the State aid rules 

of future contract(s) with operator(s) chosen by the tender procedure initiated on 28 

June 2004, whether it is for a contract starting 1 January 2005 or at a later date. 

 

2. State aid within the meaning of Article 61 (1) of the EEA Agreement 

 

Article 61 (1) of the EEA Agreement reads “…. any aid granted by EC Member 

States, EFTA States or through State resources in any form whatsoever which distorts 

or threatens to distort competition by favouring certain undertakings or the 

production of certain goods shall, in so far as it affects trade between the Contracting 

Parties, be incompatible with the functioning of this Agreement.” 
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State  resources 

 

The annual compensation which should be granted under the prolonged Hurtigruten 

Agreement will be financed through a budgetary allocation and thus constitutes State 

resources within the meaning of Article 61 (1) of the EEA Agreement. 

 

Favouring certain enterprises 

 

The compensation payment gives both companies currently operating the service a 

financial benefit they would not have enjoyed in the normal course of business. 

However, a compensation payment for the discharge of public service obligations 

would not be considered State aid within the meaning of Article 61 (1) of the EEA 

Agreement if the recipients do not enjoy a real financial advantage and the measure 

does not have the effect of putting them in a more favourable competitive situation 

than the undertakings competing with them. According to the jurisprudence of the 

Court of Justice of the European Communities21, four cumulative criteria would have 

to be fulfilled for a State measure to escape the classification of State aid:   

 

- The recipient would have public service obligations to discharge, which are 

clearly defined.  

- The parameters concerning the compensation must be established in advance 

in an objective and transparent manner. 

- The compensation should not exceed what is necessary to cover all or parts of 

the costs incurred in the discharge of the public service obligation. 

- Where the undertaking discharging the public service obligation is not chosen 

pursuant to a public procurement procedure, the level of compensation must 

be determined on the basis of an analysis of the costs which a typical well run  

undertaking would have incurred, including a reasonable profit. 

 

In the present case, the fourth condition is not fulfilled as the prolongation of the 

Hurtigruten Agreement for 2005 and 2006 is not subject to a tender and no data has 

been provided to demonstrate that the costs are those of a typical well run company. 

In addition, the compensation parameters have not been defined yet, so that the 

second condition is neither fulfilled nor can it be determined, without knowing the 

compensation level, whether there is overcompensation (third condition). Since the 

conditions need to be fulfilled cumulatively, there is no need to analyse the fulfilment 

of the first condition in the present case. The compensation payment strengthens the 

position of the two undertakings presently operating the coastal service compared to 

other undertakings. 

                                                           
21  Case C-280/00 Altmark Trans GmbH, Regierungspräsidium Magdeburg [2003] ECR I-7747. 
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Distortion of competition and effect on trade 

 

As already stipulated in the Authority’s decision of 19 December 2001, the market for 

domestic maritime transport services (maritime cabotage) was opened to EEA-wide 

competition as of 1 August 1998 (Maritime Cabotage Regulation). Despite a still 

limited penetration of foreign flags in Norway22, the compensation may have an effect 

on potential competition, including those from foreign operators. The compensation 

payment is thus liable to affect competition and trade.  

 

Finally, the companies currently operating the service are also engaged in the tourism 

sector, in particular through the offer of cruise/round trips along the Norwegian coast. 

On this market, both of the other domestic operators and foreign operators offer cruise 

trips along the coastal line between Bergen and Kirkenes. The compensation granted 

to the companies currently operating the service can therefore also have an effect on 

this market. Under these conditions, the compensation payment to the companies 

currently operating the service is liable to affect competition and trade.23 

 

3. Notification requirement 

 

Pursuant to Article 1 (3) in Part I of Protocol 3 to the Surveillance and Court 

Agreement, “[t]he EFTA Surveillance Authority shall be informed, in sufficient time 

to enable it to submit its comments, of any plans to grant or alter aid. The State 

concerned shall not put its proposed measures into effect until the procedure has 

resulted in a final decision.” The Norwegian Government informed the Authority 

about the prolongation of the Hurtigruten contracts before any contracts were signed.  

 

However, Norway did not provide any assurance that no contract will be signed until 

the Authority will possibly have given its approval. It should be recalled that a 

prolongation of the contracts, before the Authority has concluded its examination of 

the case, would infringe the standstill obligation as stipulated in Article 1 (3) in Part I 

of Protocol 3 and would render the aid “unlawful” within the meaning of Article 1 (f) 

in Part II of Protocol 3 to the Surveillance and Court Agreement, with the 

consequences of possible recovery of unlawful aid (see section III in Part II of 

Protocol 3 to the Surveillance and Court Agreement).  

 

4. Compatibility of the aid measure 

 

The compensation payment, which relieves the companies of the ordinary expenses 

regarding the day-to-day operation of the “Hurtigruten service”, in which both 

companies are engaged, constitutes operating aid. Operating aid is in general not 

compatible with the functioning of the EEA Agreement. 

 

According to the information submitted by the Norwegian authorities, the 

compensation payment cannot be authorised under Article 61 (2) or (3) of the EEA 

                                                           
22  See Fourth Report on the implementation of the Maritime Cabotage Regulation in 1999-2000, 

COM (2002) 203 final, p.15. 
23  See Judgment of the Court of 17 September 1980, Case 730/79 Philip Morris Holland BV v 

Commission, [1980] ECR, p. 2671, para. 11. 
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Agreement. Norway has not invoked any of these exceptions in the course of the 

proceedings.  

 

Pursuant to Article 59 (2) of the EEA Agreement “undertakings entrusted with the 

operation of services of general economic interest… shall be subject to the rules 

contained in this Agreement, in particular to the rules on competition, in so far as the 

application of such rules does not obstruct the performance, in law or in fact, of the 

particular tasks assigned to them. The development of trade must not be affected to 

such an extent as would be contrary of the interests of the Contracting Parties”. 

 

In light of the relevant jurisprudence regarding the interpretation of Article 59 (2) of 

the EEA Agreement and [ex] Article 90 (2) of the EC Treaty (now Article 86 (2) 

EC)24, the Authority examined whether the following conditions are fulfilled: 

 

- The service in question must be a service of general economic interest and be 

clearly defined as such by the EFTA State. 

- The undertaking in question must be officially entrusted by the EFTA State with 

the provision of that service. 

- The application of the competition rules of the EEA Agreement (in this case, the 

ban on State aid) must obstruct the performance of the particular tasks assigned to 

the undertaking (necessity). 

- The development of trade must not be affected to such an extent as would be 

contrary to the interests of the Contracting Parties of the EEA Agreement.  

 

When carrying out that assessment, the Authority took into account sector specific 

rules, as laid down in the Maritime Cabotage Regulation and the Maritime Guidelines. 

 

The “Hurtigruten service” as a service in the general economic interest and 

definition of public service obligations  

 

As already stipulated in the Authority’s decision of 19 December 2001, the EFTA 

States enjoy a wide discretion in determining the level of services in the general 

economic interest and may, where necessary, impose public service obligations in 

order to ensure that level. However, it is the Authority’s duty to verify that the 

requirements laid down in Article 59 (2) of the EEA Agreement are fulfilled. 

Therefore, the Authority has to verify, as a first step, that the “Hurtigruten service” 

qualifies as a ‘service of general economic interest’ within the meaning of this 

provision.  

 

In its earlier decision the Authority had outlined that where certain services are in the 

general interest and market forces do not result in a satisfactory provision of such 

services, the State can lay down specific service provisions to meet these needs in the 

form of public service obligations. When imposing PSOs, the EFTA State concerned 

shall act in a transparent way and demonstrate that there is a real public service 

                                                           
24  Judgment of the Court of First Instance of 27 February 1997, Case T-106/96 FFSA and others v. 

Commission, [1997] ECR II-229 and Judgment of the EFTA Court of 3 March 1999, Case E-4/97 

Norwegian Bankers’ Association v. EFTA Surveillance Authority, [1999] EFTA Court Report p. 1 

(“Husbanken case”).  
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need25. In addition to these requirements, which follow from the general principles 

underlying Article 59 (2) EEA, secondary legislation relevant for the sector concerned 

must be taken into account when assessing the scope of services regarded to be in the 

general economic interest and the justification for imposing PSOs26.  

 

In its decision of 19 December 2001, the Authority observed that the service level laid 

down in the Parliament’s decision and also required from the companies under the 

“Hurtigruten Agreement”, referred to fixed standards of continuity (throughout the 

year, without it being possible for the companies currently operating the service to 

reduce services in particular during the winter months), regularity (based on a fixed 

schedule, implying daily services at 34 predetermined ports of call, without it being 

possible for the companies currently operating the service to adapt their schedules by 

including or excluding certain stopping points), capacity  and quality (based on the 

requirement to operate the route with 11 predetermined vessels; certain requirements 

regarding pricing policy)27. 

 

However, in its decision of 19 December 2001, the Authority also found that the 

Norwegian authorities did not provide for a detailed analysis of the existing level of 

transport along the coast between Bergen and Kirkenes nor information on transport 

needs which are not satisfied by other alternative means of transport. It was only in 

view of the commitment of the Norwegian Government (see above II, 1) to analyse 

these needs for the future that the Authority accepted that the service in question 

constituted a”service of general economic interest”. In the meantime, the Norwegian 

authorities have obtained the export report by TØI on these questions, which needs to 

be taken into account when assessing the compatibility of a further prolongation of the 

Hurtigruten Agreement until possibly 2007. 

 

With regard to the results of the now available report and further reasoning by the 

Norwegian Government on this point, the Authority has doubts whether the service as 

currently provided (i.e. as a single service serving the whole coast line rather than 

having separate routes) constitutes a service of general economic interest. This point 

will have to be analysed further in the course of the formal investigation procedure, 

which requires a more in-depth analysis of the TØI report. 

                                                           
25  See page 11-14 of the Authority’s decision of 19 December 2001, see Case C-205/99 Asociacion 

Profesional de Empresas Navieras de Líneas Regulares (Analir) and Others v. Administración 

General des Estado, [2001] ECR I-1271, paras. 34 and 68. 
26  See in particular Article 2 (3) of the Maritime Cabotage Regulation according to which obligations  

may be imposed on a ship owner under a ‘public service contract’ to cover notably “transport 

services satisfying fixed standards of continuity, regularity, capacity and quality”. Article 2 (4) of 

the Maritime Cabotage Regulation further explains that “‘public service obligations’ shall mean 

obligations which the Community shipowner in question, if he were considering his own 

commercial interest, would not assume or would not assume to the same extent or under the same 

conditions” (underlined here).  
27  The geographical scope of the PSOs was also accepted given that the transport services are provided 

between islands or from and between ports of call located at the border of fjords and on the 

mainland, which are similarly remote (see page 13 of the decision of 19 December 2001). The 

Communication on the interpretation of Council Regulation (EEC) No 3577/92 applying the 

principle of freedom to provide services to maritime transport within the Member States, COM 

(2003) 595 final, treats estuaries or fjords which lead to a detour of about 100km by road as islands 

for the purpose of imposing public service obligations, see point 5.1.of the Communication. 
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- Firstly, while the report excludes that alternatives, such as fast ferries, could be 

used for a continuous service, the report examines the use of alternative fast ferry 

services on certain stretches of the route28. Thus, as it appears from the TØI 

report, it is feasible to organise the coastal service into separate routes. It also 

appears from the second alternative investigated by the report (i.e. ships turn in 

Tromsø throughout the year) that it is only the stretch north of Tromsø which has 

a distinct and independent transport function which would require a public service 

obligation29. This speaks in favour of the possibility of limiting the PSO to this 

stretch of the route. The Government discards this alternative as not being a real 

alternative, based on a second consultant’s report. However, the Authority does 

not have this report in its possession and thus cannot form a final view based on it. 

According to the summary of the expert report by the Government30, the second 

report conducted an analysis of a commercially operated service between Bergen 

and Tromsø. The report came to the conclusion that while necessary adjustments 

would reduce the present deficit, it would be far from profitable. However, that 

finding would not contradict the view that it is possible – even with a positive 

effect of reducing the deficit – to organise the coastal service in a commercial part 

(south of Tromsø) and a service (north of Tromsø) supported by public service 

compensation31.  

 

- Secondly, while the Government recommended to Parliament to uphold the 

present transport standard (i.e. the service along the whole coastal route), it 

likewise stated in its recommendation that the “transport standard cannot be 

defined independently of the costs involved”)32. Following that finding, the 

Government proposed an alternative tender for a service north of Tromsø and 

south of Tromsø (four departures per week). This approach would imply that a 

different transport standard of separate routes could indeed be envisaged. One 

should note further that while the Government argues that the current service 

represents a satisfactory transportation standard33, it likewise acknowledges that 

the limitation of compensation to the amount resulting from an alternative tender 

would imply that the transport level would be reduced compared to the alternative 

of a continuous route34. This seems to indicate that, in the Government’s view, a 

reduced service level would be acceptable. 

 

In line with the above reasoning, the Authority has difficulties understanding why the 

organisation of alternative routes would not be equally sufficient to meet the transport 

needs and has doubts whether the services as currently provided constitute services of 

general economic interest.  

                                                           
28  See TØI report, section 6.  
29  See TØI report, summary. 
30  See point 4.2. in St.meld.nr.16, p.15. 
31  The Authority can in particular, without having the second report available, assess the relation of 

this report to the TØI report. While the TØI report seems to analyse the possible use of alternative 

transport means like fast ferries, the second report seems to analyse a totally different alternative, 

i.e. of a different schedule and use of 7 standard ships out of 9 ships for a normal fleet as stipulated 

by the report. The Authority cannot yet judge whether the two reports analyse the same subject. 
32  See St.meld.nr. 16, point 1, p.2 and point 5, p.19. 
33  See response by the Norwegian authorities dated 28 June 2004 to the Authority’s information 

request, p. 2 (Event No 286253). 
34   Letter dated 28 June 2004 (Event No 286253).  
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Entrustment 

 

In order for Article 59 (2) of the EEA Agreement to be applicable, the undertaking(s) 

in question must be entrusted with the provision of services in the general economic 

interest through a public act. As already stipulated in the Authority’s decision of 19 

December 2001, a contract by which the competent authorities impose certain 

obligations in the public interest on the other party constitutes a public act of 

entrustment35.  

 

If the Authority found in the course of the formal investigation that the service 

provided by the companies currently operating the coastal service constitute a service 

of general economic interest, the contract with them would constitute an act of 

entrustment in the meaning of Article 59 (2) of the EEA Agreement. 

 

Necessity and proportionality of the compensation payments for the years 2005 

and 2006 

 

As stipulated in its decision of 19 December 2001, in the absence of a tender 

procedure, it cannot be presumed that compensation paid to the companies currently 

operating the coastal service following the prolongation of the Hurtigruten Agreement 

is equivalent to the price which would have been established by market forces under 

the same conditions36.  

 

Therefore, the Authority will have to verify that the compensation granted under the 

“Hurtigruten Agreement” does not exceed the net extra costs of the particular task 

entrusted to the undertaking. Chapter 24 A of the Authority's State Aid Guidelines 

states that: “the EFTA State can…award a contract… and reimburse the extra costs 

incurred by the operator as a result of providing the service. This should be directly 

related to the calculated deficit made by the operator in providing the service. It 

should be accounted for separately for each such service so that it can be verified that 

there is no overcompensation or cross-subsidy and that the system cannot be used to 

support inefficient management and operating methods.” It continues in saying that 

the State support must be “limited to reimbursement of extra costs incurred (together 

with a reasonable return on capital employed)…” 

 

The Authority is not yet in a position to verify whether the compensation payment to 

the two companies resulting from the prolongation of the contract does not involve 

any overcompensation: 

 

- Firstly, it should be noted that the Authority has neither seen draft contracts 

nor does it possess precise information on the envisaged level of compensation 

during the prolongation period, which was not specified in the notification. 

The current compensation is at NOK 170 million expressed in 1999 prices and 

                                                           
35  See e.g. Case C-159/94 Commission v. France, [1997] ECR I-5815, paras. 65 and 66, and the 

Commission communication on services of general interest in Europe (COM (2000) 580 final, 20 

September 2000, point 22), contracts are also regarded as a public act of entrustment. 
36  However, it should be noted that even a price established by a tender is not necessarily equal to the  

market price. 
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the budgetary proposal37 stipulated NOK 201 million for 2004. The 

Government further informed the Authority that the companies currently 

operating the service will only enter into new agreements in the autumn, 

following the outcome of the tender procedure. The Government further 

explained that the costs of the transport services will be established based on 

the background of that tender38. Consequently, at present the Authority does 

not have any basis as yet to examine the proportionality of the compensation 

payment. 

 

- Secondly, the Authority also does not possess the necessary elements to 

identify the adequate level of compensation. While the Authority had accepted 

the compensation level of NOK 170 million for the preceding contract period 

of 2002-2004, in the meantime the TØI report has become available, which 

identifies the necessity of a public service compensation payment ranging 

between NOK 35 million and 88 million. In its recommendation to Parliament 

the Government identified the solution of a commercial route between Bergen 

and Tromsø with public service compensation north of Tromsø (requiring a 

public service payment of NOK 88 million), as the most robust comparison to 

the present support mechanism.  

 

The Government, however, discards this alternative as not being a “real” 

alternative, following a consultancy report which has further analysed the 

second alternative. According to the Government39 this second report, which 

has not been submitted to the Authority, conducted an analysis of a 

commercially operated coastal service between Bergen and Tromsø. The 

report discards this alternative because it would, while reducing the current 

deficit, still not lead to a profitable solution and would provide too unreliable 

supply. The Authority cannot verify these findings, without being presented 

with an alternative compensation level resulting from the assessment of the 

second report and without having the second report available. However, the 

Authority also notes that the second expert report seems to reach the 

conclusion that the current deficit could be reduced, which would have an 

impact on the acceptable compensation level. This point will have to be 

investigated further in the proceedings. 

 

Consequently, the Authority finds at this stage of the proceedings that without 

any further analysis, it cannot disregard the figure of NOK 88 million as a 

parameter for considering whether the public service compensation is 

adequate. Even if one considered the relevant parameter to be NOK 120 

million if the current service were closed down completely (a figure 

mentioned, but not explained further by the TØI report or by the Government), 

                                                           
37  State budget, see budgetary proposal in position Chapter 1330 post 70 which lists 200,8 million 

NOK for budget 2004, 8,5 mill. NOK thereof concern the reduced social security tax.  
38  Already earlier, when the Government was still envisaging to undertake two tenders, one for the 

whole route and one for separate routes,  the Norwegian Government has described its intention to 

keep the present compensation level of NOK 170 million as the maximum amount. The 

Government emphasized that the transport standard cannot be defined independently of the costs 

and that it intended to limit the compensation payment depending on the tender results (for separate 

routes). 
39  See point 4.2. of St.meld.nr. 16, p.15. 



 

Page 15 

 

 

 

 

 

this level of compensation would still be lower than the current payment of 

NOK 170 million. The Norwegian authorities will have to explain the 

compensation level applied for the prolongation of the Hurtigruten Agreement  

in relation to these figures. 

 

- The Norwegian authorities would further have to provide a more detailed 

calculation of the compensation parameters put forward by the TØI report, 

both in relation to the figure of NOK 120 million and 88 million 

compensation40. In addition, the Norwegian Government should provide the 

Authority with the second expert report41. 

 

Effect on Trade  

 

The Authority will have to ascertain whether the prolongation of the “Hurtigruten 

Agreement” affects trade to such an extent as to make it contrary to the interests of the 

Contracting Parties to the EEA Agreement in the meaning of Article 59 (2) of the 

EEA Agreement. In this respect, the Authority has doubts whether Norway has 

respected its commitments as expressed in the Authority’s decision of 19 December 

2001 (see above II, 1).   

 

Firstly, the contract prolongation, as notified, extends to 2005/06, i.e. concerns a 

prolongation of possibly two years beyond the original duration of the contract, 

instead of one year as foreseen in the Authority’s decision of 19 December 2001.  

 

Secondly, in case the selected operator cannot start operations on 1 January 2005, this 

delay seems to result from delays in the procedures of analysing the transport needs 

and organising the tender. As stated by the Norwegian Government, the results of the 

TØI report were submitted to Parliament only in December 2003 instead of in the 

Spring of 2003 as originally planned. It also appears from the information available to 

the Authority that the tendering procedure started belatedly and in any event not soon 

enough to give operators a chance to start operations in a timely fashion in January 

2005.   

 

It is not yet known yet when a contract will be awarded to operator(s) under the 

current tender procedure and when any operator(s) will be able to start operations.  

 

The requirements of the Maritime Cabotage Regulation 

 

The Authority reiterates that Article 4 of the Maritime Cabotage Regulation stipulates 

that “[w]henever a Member State concludes public service contracts or imposes 

public service obligations, it shall do so on a non-discriminatory basis in respect of 

all Community shipowners.” It also requires that “[w]here applicable, any 

compensation for public service obligations must be available to all Community 

shipowners.” The Commission’s Cabotage Communication on the interpretation of 

the Maritime Cabotage Regulation considers that the award of a public service 

contract risks discriminating between operators and considers it therefore in principle 

                                                           
40  The Authority would require further details on the calculation basis of costs of NOK 174 per nautic 

mile. 
41  Point 4.2 of St.meld.nr. 16. 
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the best way to ensure non-discrimination in launching an open Community-wide 

invitation to tender42.  

 

Also the Authority’ State Aid Guidelines (Chapter 24 A in the 1997 version, section 9 

(3)- (5)) demonstrate that the Authority in principle expects tenders to be made as the 

development and implementation of schemes must be transparent and allow for the 

development of competition. The 2004 Maritime Guidelines confirm that need to 

respect the provisions of secondary sector legislation in section 24.A.9 (1), when they 

state that for cabotage services “PSOs and PSCs as well as their compensation must 

fulfull the conditions of that provision ….(i.e. Article 4 of Regulation 3577/92)”. 

 

Against this background, the Authority takes the view that, in principle, any new 

contract can only be awarded after an open, transparent and non-discriminatory 

procedure. Such a procedure requires a minimum degree of publicity and 

transparency, enabling interested maritime companies within the EEA to evaluate 

whether the provision of services on the routes in question is of interest to them. The 

prolongation for 2005 and 2006 of the Hurtigruten Agreement with the companies 

currently running the service as notified does not respect these requirements.  

 

The Authority notes that in principle an aid measure which infringes other provisions 

of the EEA Agreement or secondary legislation should not be declared compatible43. 

The Authority has doubts as to whether in view of the above provisions and its earlier 

decision of 19 December 2001, which authorised a temporary continuation of the 

Hurtigruten Agreement despite the missing respect of the requirements resulting from 

sector regulation, a further prolongation is possible, in particular for a period of 2 

years beyond the original contract period as notified. 

 

Conclusions 

 

The compensation which will be paid by the Norwegian State to the companies 

currently operating the coastal service under the Hurtigruten Agreement, whose 

prolongation for 2005 and potentially 2006, has been notified by the Norwegian 

Government, constitutes State aid within the meaning of Article 61 (1) of the EEA 

Agreement. The Authority has doubts as to whether the notified aid may be regarded 

as compatible with the functioning of the EEA Agreement, and in particular with 

Article 59 (2) of the EEA Agreement, Chapter 24 A of the Authority’s State Aid 

Guidelines and the Maritime Cabotage Regulation, as incorporated as point 53a in 

Annex XIII to the EEA Agreement. The Authority is also missing information 

necessary for the assessment of the aid under the above mentioned provisions. 

 

Consequently, and in accordance with Article 4 (4) in Part II of Protocol 3 to the 

Surveillance and Court Agreement, the Authority is obliged to open the formal 

investigation procedure provided for in Article 1 (2) in Part I of Protocol 3 to the 

Surveillance and Court Agreement against the proposed prolongation of the 

Hurtigruten Agreement.  

 

                                                           
42  COM (2003) 595 final, point 5.4. 
43  See Commission Decision 97/542/EC, OJ L 222 of 12.87.1997, p.26, point VI, Commission 

Decision 88/167, OJ L 76 of 22.3.1998 , p.18 and C 41/97, OJ C 109 of 8.4.1998 , p.4. 
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The Norwegian Government is invited to submit its comments to this decision within 

one month. 

 

The Norwegian Government is further requested to submit all information necessary 

to assess the compatibility of the proposed State guarantee with the functioning of the 

EEA Agreement. 

 

The Norwegian Government is reminded not to put the proposed State aid into effect 

and is invited to notify without delay the potential aid beneficiaries of the initiation of 

the proceedings. 

 

The Authority would like to point out that the decision to open the formal 

investigation procedure is without prejudice to the final decision. 

 

HAS ADOPTED THIS DECISION 

 

1. The Authority opens the formal investigation procedure pursuant to Article 1 

(2) in Part I of Protocol 3 to the Surveillance and Court Agreement against 

the proposed prolongation of the Hurtigruten Agreement. 

 

2. The Norwegian Government is invited to submit its comments to the present 

decision within one month from receipt of the present decision. 

 

3. The Norwegian Government is requested to submit all information necessary 

to enable the Authority to examine the compatibility of the proposed State 

aid under Article 59 (2) of the EEA Agreement, in combination with Chapter 

24 A of the Authority’s State Aid Guidelines, within one month from receipt 

of the present decision. 

 

4. The Norwegian Government is invited to notify without delay the potential 

aid beneficiaries of the initiation of the proceedings.  

 

5. Other EFTA States, EC Member States and interested parties shall be 

informed by the publishing of the Decision in the EEA Section of the Official 

Journal of the European Union and the EEA Supplement thereto, inviting 

them to submit comments within one month from the date of publication.  

 

6. The Decision is addressed to the Kingdom of Norway. 

 

7. This Decision is authentic in the English language. 

 

 

Done at Brussels, 11 August 2004 

 

For the EFTA Surveillance Authority 

 

 

Hannes Hafstein      Bernd Hammermann  

President       College Member 


