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THE EFTA SURVEILLANCE AUTHORITY, 

 

HAVING REGARD TO the Agreement on the European Economic Area1, in 

particular to Articles 61 to 63 of the Agreement, 

 

HAVING REGARD TO the Act referred to in point 1b of Annex XV to the EEA 

Agreement on aid to shipbuilding (Council Regulation (EC) No. 1540/98),  

 

HAVING REGARD TO the Agreement between the EFTA States on the 

establishment of a Surveillance Authority and a Court of Justice2, in particular Article 

24 and Article 1 of Protocol 3 thereof, 

 

 

WHEREAS: 

 

 

I. FACTS 

 

 

In 1994, an international agreement was concluded within the framework of the 

OECD respecting normal competitive conditions in the commercial shipbuilding and 

ship repair industry. This Agreement had been due to enter into force on 1st January 

1996. However, as the Agreement has not been ratified by all its contracting parties, it 

has not yet entered into force.  

 

This delay has led the EC to adopt Council Regulation (EC) No 1540/98 of 29 June 

1998 establishing new rules on aid to shipbuilding3. In the Decision of the EEA Joint 
                                                           
1 Hereinafter referred to as the EEA Agreement. 

2 Hereinafter referred to as the Surveillance and Court Agreement. 

3 Hereinafter referred to as the Shipbuilding Regulation. 
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Committee No 12/99 of 29 January 1999, the Shipbuilding Regulation was included 

in point 1b of Annex XV of the EEA Agreement with certain adaptations. 

Subsequently, the Shipbuilding Regulation was implemented in Norwegian law by 

Royal Decree No 7/99 of 19 March 1999. 

 

The notification 

 

By letter dated 9 June 1999, registered by the Authority on 25 June 1999 (Doc. No. 

99-4768-A), the Norwegian authorities notified, pursuant to Article 1(3) of Protocol 3 

to the Surveillance and Court Agreement and Article 10 (2) of the Shipbuilding 

Regulation, an amendment to the existing grant scheme in support of the shipbuilding 

industry. To the same letter the Norwegian authorities attached, for the Authority's 

information, instructions for the administration of this grant scheme. Supplementary 

information was requested by letter dated 26 July 1999 (Doc. No. 99-5631-D). In this 

letter the Authority reminded the Norwegian authorities of their notification 

obligation under Article 10 (2) of the Shipbuilding Regulation and Article 1 (3) of 

Protocol 3 of the Surveillance and Court Agreement. The Authority pointed out that 

this obligation covered all existing schemes applicable to the shipbuilding sector, 

including the guarantee scheme. Additional information was submitted by letter dated 

21 September 1999, which was registered by the Authority on 8 October 1999 (Doc. 

No. 99-7470-A). By letter of 23 September 1999, registered by the Authority on 8 

October 1999 (Doc. No. 99-7473-A), the Norwegian authorities informed the 

Authority of an amendment to the guarantee scheme. The Authority drew the 

Norwegian authorities' attention to the fact that the information submitted was not 

complete and requested them to submit any missing information, in particular 

information on guarantees for the shipbuilding sector offered under the general 

guarantee scheme. This additional information was received by the Authority on 3 

December 1999 (Doc. No 99-9293-A). 

 

Description of the aid schemes 

 

The present decision covers two aid schemes applicable to the shipbuilding sector, i.e. 

grants for shipbuilding (new buildings and conversions) and export credit guarantees 

for ships. Both schemes were initially authorised by the EFTA Surveillance 

Authority’s Decision No. 94/95/COL of 27 September 1995.  Their most recent 

amendment and prolongation, covering contracts signed from 1st January 1998 until 

31st December 1998, were approved by the Authority’s Decision No. 64/98/COL of 

18 March 1998.  

 

- “Grants for shipbuilding”  
  

The aid under this scheme takes the form of an outright grant to shipyards or ship 

owners. The amount of the grant is calculated on the basis of the contract value of the 

vessel and the applicable percentage is fixed on a yearly basis by the Norwegian 

Parliament in the context of the adoption of the State Budget. The amounts allocated 

for 1999 totalled NOK 507,5 million. On 25 March 1999, the Norwegian Parliament 

decided to increase the aid ceiling from 7% to 9% for new-buildings with a contract 

value of more than Euro 10 million, and from 3,5% to 4,5% for smaller vessels and ship 

conversions. These changes took effect as of 5 February 1999. The State Budget for 
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2000 shows an allocation of NOK 687,5 million for the purpose of grants to the 

shipbuilding sector. 

 

This aid scheme is currently based on a regulation ("Regelverk for forvalting av 

statleg støtte ved bygging av skip") issued by the Royal Ministry of Trade and 

Industry on 6 May 1999. This regulation applies for contracts signed from 1st January 

1999 until 31st December 2000, under the assumption that delivery takes place within 

three years from the signature of the contract. It is explicitly stipulated that this scheme 

will lapse automatically, should the OECD Agreement respecting normal competitive 

conditions in the commercial shipbuilding and repair industry come into force. 

 

According to the regulation, grants may be awarded for shipbuilding and ship 

conversions carried out in Norway and in individual cases also for projects carried out 

abroad by Norwegian enterprises. The scheme covers export and domestic deliveries of 

new buildings of vessels with a tonnage of at least 100 GT as well as major conversions 

of vessels of at least 1000GT. Contract-related aid in favour of the construction of 

fishing vessels for export to EEA countries is explicitly excluded. 

 

Projects supported under the scheme are not explicitly excluded from receiving aid 

from other sources.  However, it is clearly stated that if it turns out that higher aid is 

awarded than allowed under the applicable EEA rules or that aid is granted which 

otherwise infringes these rules, the decision awarding the aid may be withdrawn or, if 

the aid has already been paid, the recipients can be ordered to pay back such aid.  

Shipyards and ship owners are therefore obliged to inform the aid awarding authority 

of all other public support which the yard or the ship owner may obtain in respect of 

the contract concerned. 

 

- Export credit guarantees for ships  

 

Export credit guarantees for ships are provided for by the Guarantee Institute for 

Export Credits (GIEK), a government agency, which operates State guarantee 

schemes to promote Norwegian exports.  

 

Guarantees for exports of ships are handled under the general GIEK guarantee 

scheme, called the "Public Section", which underwrites commercial and political risk 

on export credits in excess of 360 days and to buyers outside the OECD region, and 

no special conditions are offered with respect to the export of ships. The most 

important guarantee products under the Public Section's portofolio used by the 

shipbuilding sector are: “pre-shipment guarantees” (covering the risk of losses that 

may occur during the production period prior to delivery), "bond guarantees" (helping 

exporters to furnish guarantees for tenders, advance payments or completion) and 

"individual guarantees" (covering the risks associated with individual deliveries). 

GIEK offers two types of guarantees, a so-called "pro-rata model" and the so-called 

"second priority guarantee model". Under the "pro-rata model" the risks are shared 

between GIEK and a bank or other financial institution. GIEK provides for a 

guarantee secured by a first priority mortgage covering 70% of the financial amount. 

Under the so-called "second priority guarantee model", financing is based on a 

combination of two commercial loans. With respect to a first loan covering 50% of 

the contract value, and which may have a duration exceeding 8,5 years, a bank 
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guarantee is granted with a first priority mortgage. With respect to a second loan, 

which corresponds to 30% of the contract value and which has a maximum duration 

of 8,5 years, GIEK provides a guarantee with a second priority mortgage, covering 

max. 90% of this second loan.  

 

Export credits for ships secured by guarantees from GIEK cover 80% of the contract 

value and shall be paid back within eight and a half years. The loans for the export of 

ships, which are provided for by Eksportfinans, an independent enterprise fully owned 

by Norwegian commercial banks, are granted on commercial terms.  

 

According to the rules governing the administration of GIEK (“Stortingsvedtak av 25. 

Mai 1993 for alminnelig ordning med senere endringer”), GIEK shall seek to share 

risks with another financial institution or insurance company in order to minimise 

possible losses. The premiums are based on a risk evaluation and should cover 

expected losses and administrative costs. Finally, GIEK is under an explicit obligation 

that the export credit guarantee activities should break even in the long term.  

 

On 17 June 1999, the Norwegian Parliament decided to amend the scope of the 

guarantee scheme. The amendment implies that the scheme is extended so as to include 

guarantees for credits for some domestic deliveries of ships, i.e. ships of owners 

registered in Norway which will have their income from foreign trade and/or the 

offshore sector. Guarantees for such credits will be subject to the same conditions as 

export credit guarantees. Apart from this extension of the scope, the guarantee scheme 

remained unchanged. 

 

 

II. APPRECIATION 

 

Notification 

 

Article 10(2)(a) of the Shipbuilding Regulation stipulates that the EFTA States shall 

notify the EFTA Surveillance Authority in advance of any aid scheme - new or 

existing - or any amendment of an existing scheme covered by the Regulation and that 

they will not put such schemes into effect before the Authority gives its authorisation. 

 

The Authority underscores that the extension of the grant scheme covering contracts 

signed from 1st January 1999 until 31st December 2000, the increase of the applicable 

aid ceilings as well as the continuation of the guarantee scheme were subject to the 

requirement of prior notification.  

 

In this respect, the Authority regrets that the Norwegian authorities have only partly 

complied with their obligations to notify all existing aid schemes and amendments to 

these schemes in accordance with Article 10 (2) of the Shipbuilding Regulation. Since 

the Norwegian authorities have put the aid schemes into effect without awaiting the 

Authority's approval, they have infringed the stand-still obligation under Article 10 

(2)(a) of the Shipbuilding Regulation. 
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Aid measures 

 

- “Grants for shipbuilding”  

 

Article 3(1) of the Shipbuilding Regulation states, that until 31 December 2000, 

production aid in support of contracts for shipbuilding and ship conversion, but not ship 

repair, may be considered compatible with the functioning of the EEA Agreement 

provided that the total amount of all forms of aid granted in support of any individual 

contract (including the grant equivalent of any aid granted to the ship owner or third 

parties) does not exceed, in grant equivalent, a common maximum aid ceiling expressed 

as a percentage of the contract value before aid. For shipbuilding contracts with a 

contract value before aid of more than Euro10 million, the ceiling shall be 9%; in all 

other cases the ceiling shall be 4,5%. 

 

The amended aid scheme is a direct application of the provision in Article 3(1) of the 

Shipbuilding Regulation. The increased aid ceilings are in accordance with the 

maximum ceilings fixed under the Shipbuilding Regulation. Furthermore, a 

comparison of the new regulation governing this aid scheme with the previous one 

reveals mostly minor changes of a purely editorial nature. These changes do not affect 

the assessment of the scheme under the Shipbuilding Regulation. Finally, the 

prolongation of the grant scheme covering contracts signed until 31 December 2000 is 

in accordance with the limitation of operating aid in Article 3(1) of the Shipbuilding 

Regulation. 

 

Pursuant to Article 3(2) of the Shipbuilding Regulation, if a vessel is delivered more 

than three years after the signing of the contract, the ceiling in force three years before 

the delivery of the vessel will be applied. Since the scheme requires vessels to be 

delivered within three years from the signature of the contract, it is in accordance with 

Article 3(2) of the Shipbuilding Regulation. 

 

The continuation and amendment of the grant scheme for shipbuilding until 31 

December 2000 is, therefore, compatible with the functioning of the EEA Agreement. 

 

- Export Credit Guarantees Scheme 

 

According to Article 3(4) of the Shipbuilding Regulation, aid in the form of State-

supported credit facilities granted to national and non-national ship owners or third 

parties for the building or conversion of vessels shall be deemed compatible with the 

functioning of the EEA Agreement and shall not be counted within the ceiling, if it 

complies with the terms of OECD Council Resolution of 3 August 1981 (OECD 

Understanding on Export Credits for Ships)4.  

 

 

 

 

 

 

                                                           
4 Hereinafter referred to as 1981 OECD Understanding. 
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According to the 1981 OECD Understanding, "…participants to this Understanding 

agree to abolish existing official facilities and to introduce no new official facilities for 

export credits on terms providing: 

 

i) a maximum duration exceeding eight-and-a-half years from delivery and 

repayment other than by equal instalments at regular intervals of normally six 

months and a maximum of twelve months; 

ii) payment by delivery of less than 20 per cent of the contract price; 

iii) an interest rate of less than 8 per cent, net of all charges.". 

 

With respect to the fixed interest rate of 8%, the Authority would like to mention that 

although it is generally recognised that the 1981 OECD Understanding is outdated and 

that the 1994 OECD Understanding (in particular the replacement of the fixed 8% 

interest rate by the commercial interest reference rate, "CIRR") more closely reflects 

market realities, the 1981 OECD Understanding continues to apply, since the 1994 

Understanding has not yet entered into force. 

 

The Norwegian Government takes the view that a clear distinction should be drawn 

between officially supported export credits and officially supported export credit 

guarantees. With respect to guarantees for loans, which are provided on purely 

commercial terms, the Norwegian Government maintains that the condition under 

Article 3 (4) of the Shipbuilding Regulation is met, if the guarantee scheme complies 

with the two first conditions of the 1981 OECD Understanding, namely the maximum 

duration of eight-and-a-half years and the maximum guarantee coverage of 80% of the 

contract value. 

 

The Authority would like to clarify its interpretation of Article 3 (4) of the Shipbuilding 

Regulation. From the wording of this provision it is clear that State supported credit 

facilities and not the State support measure itself, which may take the form of a 

guarantee, have to comply with the terms of the 1981 OECD Understanding. 

Consequently, Article 3(4) of the Shipbuilding Regulation is to be understood to cover 

guarantees related to a loan fulfilling the minimum requirements laid down in the 1981 

OECD Understanding (i.e. credit facilities covering 80% of the eligible ship costs over 8 

and 1/2 years at an interest rate of at least 8%). Conversely, guarantees granted in 

relation to loans, which do not fulfil these requirements, are not covered by Article 3 (4) 

of the Shipbuilding Regulation. This view is confirmed by the Commission's practice in 

this field, which shows that guarantee schemes related to loans deviating from the 1981 

OECD Understanding (by either providing for 12-year-maturity loans or by dropping 

fixed interest rates) might contain an aid element, which has to be counted within the 

ceiling of Article 3(1) of the Shipbuilding Regulation.5 The appraisal whether aid is 

involved and the determination of the aid elements depend on various factors, including 

the maturity and interest rates of the loan and the guarantee premiums charged. In this 

respect, it should be noted that, presently, there are no general criteria for the assessment 

of guarantees in the shipbuilding sector. In particular, there is no common understanding 

on the appropriate level of premiums to be charged. Against this background, the EC 

Commission services are examining the Community's general approach towards 

Government supported credit facilities in this situation and in particular the assessment 

                                                           
5 See in particular the recent decision regarding aid schemes to shipbuilding in the UK: 

http://europa.eu.int/comm/secretariat_general/sgb/state_aids/industrie/n422-99.pdf 

http://europa.eu.int/comm/secretariat_general/sgb/state_aids/industrie/n422-99.pdf
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of schemes where the sole State support is a guarantee. In June 1999 the EC 

Commission presented a discussion paper to the EC Member States, "Contract-related 

guarantees in the shipbuilding sector and their assessment under State aid rules", which 

constitutes a first step towards the establishment of criteria for the assessment of whether 

guarantees related to a shipbuilding contract contain aid elements. In this respect, 

particular reference is made to the EC Commission's general approach concerning the 

application of Articles 87 and 88 of the EC Treaty to State aid in the form of guarantees, 

which relies primarily on the requirement for guarantee schemes to be self-financing.  

 

GIEK's guarantees are provided in relation to export credits for ships which do not run 

beyond 8 and 1/2 years and do not cover more than 80% of the contract price. Therefore, 

the provision of these guarantees complies with the terms of the 1981 OECD 

Understanding as concerns duration and coverage. However, the interest rates for export 

credits are not fixed at 8% but are determined under commercial conditions.  

 

In its Decision of 27 September 1995 (Dec. No. 94/95/COL), the Authority found the 

guarantee scheme to be compatible with the functioning of the EEA Agreement on the 

grounds that "export credit guarantees for ships offered by GIEK do not contravene 

the principles laid down in the OECD Understanding on Export Credits for Ships…." 

This conclusion was based on the fact that the guarantee scheme was under the 

obligation to be self-financing in the long run (the risk premiums were considered 

appropriate to cover expected losses and administrative costs) and that the lending 

rates were close to the CIRR.  

 

The information submitted by the Norwegian authorities on the functioning of the 

GIEK guarantee scheme show that these conditions are still fulfilled. In this respect it 

is noted that the loans for which GIEK provides a guarantee are granted on 

commercial terms, meaning that no interest subsidy is given. Furthermore, the 

guarantee scheme is under the obligation to be self-financing in the long term. The 

level of premiums is assessed and determined on the basis of a risk evaluation. In this 

respect it should be recalled that the premiums charged, ranging from 3,75% to 13,5% 

(with an average of 6%) are supposed to cover both administrative costs and 

(commercial as well as political) risks. Since the majority of exports are going to 

OECD countries, where no political risks are involved, the above given figures reflect 

primarily commercial risk. 

  

The notified amendments to this scheme (inclusion of certain domestic ship owners) 

do not affect this assessment.  

 

In the light of the above findings, the Authority has decided to consider the guarantee 

scheme for ships administered by GIEK as not containing aid. 

 

Conclusions 

 

The EFTA Surveillance Authority has accordingly decided to consider the Norwegian 

aid schemes to shipbuilding to be compatible with the functioning of the EEA 

Agreement.  
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HAS ADOPTED THIS DECISION: 

 

1. The EFTA Surveillance Authority has decided not to raise objections to: 

 

- the prolongation of the aid scheme on grants for shipbuilding, new 

buildings and conversions until 31 December 2000 and the amendments to this 

scheme, as notified by letter of 9 June 1999, registered by the Authority on 25 

June 1999(Doc. No. 99-4768-A); 

 

- the continued application to the shipbuilding industry of the amended 

guarantee scheme by the Guarantee Institute for Export Credits (GIEK), as 

communicated in a letter dated 21 September 1999, registered by the Authority 

on 8 October 1999 (Doc. No. 99-7470-A) and a letter of the same day (Doc. 

No. 99-7473-A), until 31 December 2000. 

 

2. The Norwegian Government is reminded of its obligation to submit to the 

EFTA Surveillance Authority the relevant reports listed in Article 11 of the 

Shipbuilding Regulation. 

 

 

 

 

Done at Brussels, 16 December 1999. 

 

 

For the EFTA Surveillance Authority 

 

 

 

 

Knut Almestad 

President 

        Hannes Hafstein 

        College Member 

 


