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EFTA SURVEILLANCE AUTHORITY DECISION 

of  15 December 2004 

regarding a notification of state aid in form of temporary reduction of CO2 tax on mineral oils 

and basic heating oil tax for the paper and pulp industry  

(NORWAY) 
 

 

THE EFTA SURVEILLANCE AUTHORITY, 

 

HAVING REGARD TO the Agreement on the European Economic Area1, in 

particular to Articles 61 to 63 thereof, 

 

HAVING REGARD TO the Agreement between the EFTA States on the 

establishment of a Surveillance Authority and a Court of Justice2, in particular to 

Article 24 and Article 1 in Part I of Protocol 3 thereof, 

 

HAVING REGARD TO the Procedural and Substantive Rules in the Field of State 

Aid3, in particular Chapter 15 thereof4,  

 

 

WHEREAS: 

 

 

 

 

 

 

 

 

 

 

                                                           
1  Hereinafter referred to as the “EEA Agreement”. 
2  Hereinafter referred to as the “Surveillance and Court Agreement”. 
3   Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and 

Article 1 of Protocol 3 to the Surveillance and Court Agreement, adopted and issued by the EFTA 

Surveillance Authority on 19 January 1994, published in OJ L 231, 3.9.1994 and EEA Supplement 

to the OJ No 32, 3.9.1994, last amended by the Authority’s Decision No 305/04/COL, not yet 

published; hereinafter referred to as the “Authority’s State Aid Guidelines”. 
4  Chapter 15 of the Authority's State Aid Guidelines on Aid for Environmental Protection as adopted 

by the Authority’s Decision No. 152/01/COL of 23 May 2001 and published in the OJ L 237, 

6.9.2001, p. 16 and EEA Supplement to the OJ No 6, 24.1.2002, hereinafter referred to as the 

“Environmental Guidelines”. 
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I. FACTS 

 

A.  Procedure 

 

By decision of 26 July 2002,5 the EFTA Surveillance Authority (hereinafter referred 

to as “the Authority”) initiated the formal investigation procedure provided for under 

Article 1(2) in Part I of Protocol 3 to the Surveillance and Court Agreement, 

concerning certain reductions on Norwegian environmental taxes. One of the taxes 

scrutinised by the Authority was a reduced CO2 tax rate on mineral oils for the paper 

and pulp industry. 

 

The formal investigation procedure was closed by Authority Decision No. 

148/04/COL on 30 June 2004.6 In this Decision the reduced CO2 tax rate on mineral 

oils for the paper and pulp industry was approved until 31 December 2004 as 

compatible aid. In the Decision the Authority noted that this approval also remained 

valid if the reduced rate of the CO2 tax were to be assessed together with the full 

exemption from the tax on basic heating oil in favour of the paper and pulp industry.  

 

By letter from the Norwegian Mission to the European Union dated 20 October 2004, 

forwarding a letter from the Ministry of Modernisation dated 18 October 2004 and a 

letter from the Ministry of Finance dated 18 October 2004, received and registered by 

the Authority on 25 October (Event No: 297182), the Norwegian Government notified 

the Authority, pursuant to Article 1(3) in Part I of Protocol 3 to the Surveillance and 

Court Agreement, of its intention to prolong the tax reduction scheme for the paper 

and pulp industry concerning a reduction of CO2 tax on mineral oils and a derogation 

from the basic heating oil tax. 

 

By letter dated 27 October 2004 (Event No: 297274) the Authority acknowledged the 

receipt of the notification. 
 

By letter 9 December 2004 from the Norwegian Mission to the European Union, 

forwarding letters from the Ministry of Modernisation and the Ministry of Finance, 

both dated 7 December 2004, Norway sent an amended notification. The letter was 

received and registered by the Authority on 9 December 2004 (Event No: 302403).    

 

The notification foresees that a CO2 tax rate applicable to the paper and pulp industry 

would for the year 2005 be NOK 0.26 per litre compared to the proposed full rate of 

NOK 0.52 per litre. For the basic heating oil tax a full exemption is notified. The 

regular rate of this tax is proposed to be NOK 0.414 per litre. The amended 

notification limits the duration of the derogation from 1 January 2005 to 31 December 

2010, in order not to exceed, in Norway’s view, a ten year period from the adoption 

date7 of the Environmental Guidelines.  

 

 

                                                           
5   EFTA Surveillance Authority Decision No. 149/02/COL regarding environmental tax measures            

(Norway), published in OJ L 31, 6.2.2003, p.36 and EEA Supplement to the OJ No 8, 6.2.2003, p.2. 
6   Not yet published. 
7  23 May 2001. 
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B.  Background 

 

The Norwegian CO2 tax on mineral oils and petrol was introduced in 1991 as part of 

the then existing excise tax system on mineral oils, petrol, coal and coke. As part of a 

green tax reform in 1999, the CO2 tax was established as a separate tax in the 

legislation. The reduced rate in favour of the paper and pulp industry was introduced 

in 1993 and has thereafter constituted a constant tax reduction of approximately 50%. 

 

The basic heating oil tax was introduced in 2000 with the purpose of discouraging a 

changeover from electricity to oil for heating purposes when the already existing 

electricity tax was increased. The basic heating oil tax was levied on the same tax 

base as the CO2 tax on mineral oils. The paper and pulp industry has been fully 

exempted from the basic tax on heating oil since its introduction. 

 

The legal basis for both taxes is the Regulation on Excise Duties8 chapter 3-6 for the 

CO2 tax on mineral oils and chapter 3-10 for the basic heating oil tax. 

 

The derogation of the taxes is based on an annual decision taken by the Norwegian 

Parliament after a Government proposal9 setting the general tax rates and exemptions. 

 

 

II. APPRECIATION 
 

 

A. Notification requirement 
 

According to Article 1(3) in Part I of Protocol 3 to the Surveillance and Court 

Agreement, EFTA States have an obligation to inform the Authority in sufficient time 

to enable it to submit its comments, of any plans to grant or alter aid. The EFTA State 

concerned shall not put its proposed measures into effect until this procedure has 

resulted in a final decision.  

 

Norway has notified the tax reductions under Article 2 in Part II of Protocol 3 to the 

Surveillance and Court Agreement. The notification has been given in sufficient time 

before the reduced tax rates take effect on 1 January 2005, hence the stand-still 

requirement has been complied with.  

 

 

B.  State aid within the meaning of Article 61(1) of the EEA Agreement  

 

Article 61(1) of the EEA Agreement reads: “any aid granted by EC Member States, 

EFTA States or through State resources in any form whatsoever which distorts or 

threatens to distort competition by favouring certain undertakings or the production 

                                                           
8  Regulation of 11 December 2001 No. 1451, “Forskrift om særavgifter”, which is legally based in 

the Act on Excise Duties of 19 May 1933 No. 11 “Lov om særavgifter”. 
9  Proposal of adoption of Excise Duties to the Exchequer for the budget period 2005 “Forslag til 

vedtak om særavgifter til statskassen for budsjetterminen 2005”. 



 

 

 Page 4   
 

 

 

 

 

of certain goods shall, in so far as it affects trade between the Contracting Parties, be 

incompatible with the functioning of this Agreement.” 

 

The introduction of environmental taxes is not as such caught by Article 61(1) of the 

EEA Agreement, insofar as they are general measures which apply to all sectors of 

industry.10 Exceptions to a general tax do, however, fall under that provision, if they 

are targeted at certain firms or sectors of industry, and without these exemptions being 

justified by the nature or general scheme of the tax system in question.11 It is against 

this background that the two tax reductions are assessed. 

 

1. State resources 

 

The loss for the Norwegian State resulting from the reduced rate of the CO2 tax on 

mineral oils and the zero rate of basic heating oil tax for the paper and pulp industry 

constitutes approximately NOK 144 million per year (which equals approximately 17 

million €12). This foregone revenue constitutes state resources within the meaning of 

Article 61(1) of the EEA Agreement. 

 

2.  Selectivity 

 

The number of recipients of the notified scheme of reduced rate of CO2 tax and the 

complete derogation of the basic heating oil tax is estimated to be some 25 

undertakings. According to the annual decision on excise duties taken by the 

Norwegian parliament,13 the tax reductions in question apply to the wood processing 

industry in general. The Norwegian Government’s notification specifies that the tax 

reduction is given to undertakings identified by reference to the statistical 

classification SN94/SIC94 group 21.1 which comprises the manufactures of pulp, 

paper and paperboard (the basis for SN94/SIC94 is EU standard NACE Rev.1).  

 

The tax reductions applicable to undertakings specified by way of statistical 

classification are neither justified by the nature nor by the general scheme of the tax 

system.  

 

The tax reductions consequently favour certain undertakings and hence constitute a 

selective measure within the meaning of Article 61(1) of the EEA Agreement. 

 

3. Impact on trade and distortion of competition 

 

The saved tax amounts strengthen the aid recipients’ financial position compared with 

other undertakings competing in trade between the Contracting Parties. 

 

                                                           
10  See point 17B.3.1.(1) of Chapter 17 B of the Authority's State Aid Guidelines on the application of 

State aid rules to measures relating to direct business taxation. 
11  See point 17B.3.1.(4) of Chapter 17B of the Authority's State Aid Guidelines and Case 173/73 Italy 

v Commission [1974] ECR 709, para. 15. 
12   The Authority’s conversion rate for NOK 2004 is 8.4060, see the Authority’s web-site at 

http://www.eftasurv.int/fieldsofwork/fieldstateaid/dbaFile791.html. 
13   See footnote 8. 



 

 

 Page 5   
 

 

 

 

 

Given that the industry in question is active on markets in which there is trade 

between EEA countries, the reduced rate is liable to distort competition and trade 

between the Contracting Parties.  

 

Consequently, the reduced CO2 tax on mineral oils as well as the basic heating oil 

exemption constitutes state aid within the meaning of Article 61(1) of the EEA 

Agreement.  

 

C.  Compatibility assessment 

 

Although the notified scheme is found to constitute state aid, the aid could still be 

considered compatible with the EEA Agreement and therefore be approved by the 

Authority. Therefore, the measures will be analysed under Article 61(3)(c) of the EEA 

Agreement in combination with the Environmental Guidelines. 

 

According to Section D.3.2 of the Environmental Guidelines, EFTA States might 

deem it necessary to make provisions for temporary exemptions from environmental 

taxes notably because of the absence of harmonisation at European level or because of 

the temporary risks of a loss of international competitiveness. However, as 

emphasised in point 42 of the Environmental Guidelines, these exemptions constitute 

operating aid. To assess whether such measures qualify for exemptions from the 

general prohibition against state aid as laid down in Article 61(1) of the EEA 

Agreement, the Guidelines establish certain requirements. These requirements, 

concerning the introduction of new taxes, are set out in point 46.1 of the 

Environmental Guidelines. An exemption decision covering a ten year period with no 

degressivity may be justified under certain provisions.  

 

Point 46.1 of the Environmental Guidelines may be equally applied to existing taxes 

when the cumulative conditions in point 46.2(a) and (b) are fulfilled. Both the CO2 tax 

and the basic heating oil tax are already existing taxes calling for an assessment under 

point 46.2 of the Guidelines. According to point 46.2(a) of the Environmental 

Guidelines, the tax in question must have an appreciable positive impact in terms of 

environmental protection. Point 46.2(b) of the Environmental Guidelines states that 

the tax derogations in question must have been decided upon when adopting the tax or 

must have become necessary as a result of a significant change in economic 

conditions that placed the firms in a particularly difficult competitive situation.  

 

1.  Environmental Guidelines point 46.2(a) 

 

The CO2 tax on mineral oils was imposed to reduce the use of fossil fuels. The 

Authority notes that according to information submitted by the Norwegian authorities, 

the application of the CO2 tax has reduced the CO2 emissions of the paper and pulp 

industry by 60 000 tons by 1999. This tax should be considered to have an appreciable 

positive impact in terms of environmental protection. 

 

The basic heating oil tax was introduced to prevent consumers from switching from 

electricity to heating oil when the electricity tax was increased. The tax in question 

has a positive effect in terms of environmental protection as the use of more 
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environmentally friendly energy alternatives are encouraged and leads to reduced use 

of fossil fuels. 

 

The Authority therefore considers the condition in point 46.2(a) of the Environmental 

Guidelines as fulfilled. 

 

2.  Environmental Guidelines point 46.2(b) 

 

The paper and pulp industry has paid the reduced rate of the CO2 tax on mineral oils 

since 1993, prior to the entry into force of the EEA Agreement on 1 January 1994. 

Consequently, the Authority considers that, in accordance with the requirement in 

point 46.2(b) of the Environmental Guidelines, the derogation for the firms concerned 

was decided upon when the tax in question was adopted.  

 

The paper and pulp industry has been exempted from the basic heating oil tax since its 

introduction in 2000. 

 

The Authority therefore considers the condition in point 46.2(b) of the Environmental 

Guidelines as fulfilled. 

 

3.  Environmental Guidelines point 46.1 

 

Point 46.1 sets out alternative requirements that must be fulfilled for environmental 

tax derogations to be compatible with the EEA Agreement. Point 46.1(b) is of 

relevance to the case at hand.  

 

Pursuant to point 46.1(b) first indent of the Guidelines, when the reduction concerns a 

tax corresponding to a harmonised European Community tax, the amount effectively 

paid by the undertakings must remain higher than the European Community minimum 

in order to be justified. It thereby provides the undertakings with an incentive to 

improve environmental protection. The European Community minimum levels of 

excise duties on energy products are stipulated in the EC Energy Tax Directive,14 

which applies in the Community pillar since 31 October 2003. 

 

The Norwegian Government’s budgetary proposal for 2005 sets the general rate for 

CO2 tax on mineral oils at NOK 0.52 per litre (approximately 0.062 € per litre), while 

the proposed reduced rate for the paper and pulp is set at NOK 0.26 per litre 

(approximately 0.031 € per litre).15  

 

The minimum rates set out in the Energy Tax Directive is 21 € per 1000 litre for gas 

oil and kerosene used as motor fuels for stationary motors et al.16 For heating fuels the 

minimum rate is 21 € per 1000 litre for gas oil, 0 € for kerosene and 15 € per 1000 kg 

(14.3 € per 1000 litre) for heavy fuel oil.17 With the payment of an amount of 

approximately 31 € per 1000 litre, the paper and pulp industry pays a rate which is 

                                                           
14  Council Directive 2003/96/EC of 27 October 2003, OJ L 283, 31.10.2003, p.51. 
15  The Norwegian Government’s state budgetary proposal for 2005 chapter 5542 post 70 and chapter 

5543 post 70. 
16  See Energy Tax Directive Annex I, Table B. 
17  See Energy Tax Directive Annex I, Table C. 
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higher than the minimum rate stipulated under the Energy Tax Directive. The 

reduction from the CO2 tax on mineral oils for the paper and pulp industry is therefore 

compatible with point 46.1(b) first indent. 

 

The general tax rate for heating oil proposed by the Norwegian Government for 2005 

is NOK 0.414 per litre (approximately 0.049 € per litre) and the paper and pulp 

industry is to be fully exempted. This zero rate derogation for the paper and pulp 

industry from the basic heating oil tax is not matching the minimum standard as 

stipulated in the Energy Tax Directive. Against this background the Authority has 

considered whether the exemption from the basic heating oil tax can be assessed 

jointly with the derogation from the CO2 tax. 

 

In the Regulation on Excise Duties chapter 3-10 concerning tax on basic heating oil, it 

is specifically mentioned that the tax on basic heating oil shall be calculated jointly 

with the CO2 tax on mineral oils. The provisions for collection and chargeability are 

identical. In the Norwegian authorities’ information to Norwegian tax payers, the CO2 

tax on mineral oils and the basic heating oil tax are both presented under the heading 

“Duties on mineral oils”.18 Both taxes have an appreciably positive impact in terms of 

environmental protection as they have a general steering effect on the consumption of 

mineral oils. They are both levied on the same tax base, which is fuel. One can, on 

this basis, say that they in fact are functioning as one tax on mineral oils with two 

components.  

 

The European Commission has concluded in the same manner in its assessment of a 

similar Swedish tax scheme concerning energy tax on fossil fuels and CO2 tax 

reduction for the manufacturing industry.19 It followed from the general construction 

of the Swedish energy tax system that one should make an integrated assessment of 

the two taxes on the compliance with the Community minimum rate. The 

Commission emphasised in this decision that the adding of all taxes levied on a fuel is 

fully in line with the Community policy in the field of energy taxation. 

 

Against this background, the exemption from the CO2 tax on mineral oils and the 

exemption from the basic heating oil tax in favour of the paper and pulp industry 

should be assessed as one measure with the consequence that the total payment of the 

two taxes should be compared to the Community minimum tax level. 

 

The total tax burden resulting from both taxes is NOK 934 per 1000 litre 

(approximately 111 €) with the paper and pulp industry paying a total of NOK 260 per 

1000 litre (approximately 31 €). The total taxation for the paper and pulp industry 

constitutes approximately 28 per cent of the mineral oil taxes and is higher than the 

Community minimum stipulated in Annex I, Table B and C of the Energy Tax 

Directive. 

 

This provides an incentive for the firms to improve environmental protection. Thus, 

the condition of the Environmental Guidelines in point 46.1(b) first indent is fulfilled.  

                                                           
18  ”Avgifter på mineralolje 2004, rundskriv nr.11/2004 S” from the Norwegian Customs and Excise 

Authority. 
19  The Commission’s Decision Case C42/2003 –  (ex No. NN 3/B/2001 and NN 4/B/2001 –Sweden 

Energy Tax Scheme, OJ C 189, 9.8.2003, p. 6. 
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It should be noted that the total exemption of basic heating oil tax for the paper and 

pulp industry is not in itself fulfilling the requirement of Community minimum rates 

and cannot be approved independently of the CO2 tax on mineral oils. This means that 

future changes in the CO2 tax (e.g. the abolishment of the tax or a further tax 

reduction), or any changes in the Community tax level, may affect the validity of 

compliance of the basic heating oil tax with point 46.1(b) of the Guidelines.   

 

4.  Time limitation  

 

The Authority considers it appropriate to approve the aid for the fiscal year 2005. The 

Authority also approves the aid for the future until 31 December 2010, as notified, in 

light of the ten years derogation possibility described in point 46.1 of the Guidelines. 

As long as the general tax on mineral oils in Norway is higher than the corresponding 

minimum rate in the European Community, this approval is subject to the paper and 

pulp industry paying a total which is equal or higher than the said minimum. 

 

The Authority further underlines that the current Environmental Guidelines will cease 

to be applicable on 31 December 2007. Any new guidelines may affect the 

authorisation for the remaining period of the scheme. 

 

D.  Conclusions  

 

The Authority concludes that the reduced rate of the CO2 tax on mineral oils and the 

exemption of the basic heating oil tax in favour of the paper and pulp industry 

constitute state aid within the meaning of Article 61(1) of the EEA Agreement. The 

Authority takes the view that the reduced rates for the paper and pulp industry are 

compatible with the functioning of the EEA Agreement, in particular Article 61(3)(c) 

thereof, in combination with the Environmental Guidelines until 31 December 2010. 

 

 

HAS ADOPTED THIS DECISION: 

 

1. The Authority decides not to raise objections to the reduced CO2 tax on 

mineral oils and exemption of basic heating oil tax in favour of the paper and 

pulp industry until 31 December 2010. 

 

2. This Decision is addressed to the Kingdom of Norway.  

 

3. This Decision is authentic in the English language. 

 

 

Done at Brussels, 15 December 2004. 

       

For the EFTA Surveillance Authority 

 

 

 

Hannes Hafstein      Bernd Hammermann 

President        College Member 


