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EFTA  SURVEILLANCE AUTHO RITY DECISIO N 

 

O F  1 9  JUNE 1 9 9 6  

 

O N THE CLO SURE O F STATE AID CASE 9 6 -0 0 6  

CO NCERNING STATE AID FO R THE CO NSTRUCTIO N O F A FERRY 

FO R MINO AN LINES AT FO SEN MEKANISKE VERKSTEDER IN NO RWAY 

 

(NO RWAY) 

 

 

THE EFTA SURVEILLANCE AUTHO RITY, 

 

Having regard to the Agreement on the European Economic Area1, in particular 

to  Articles 6 1  to 6 3  of the Agreement,  

 

Having regard to the Act referred to in point 1 b of Annex XV to the EEA 

Agreement on aid to shipbuilding (Council Directive No. 9 0 / 6 8 4 / EEC as 

amended by Council Directive No. 9 3 / 1 1 5 / EC and Council Directive No. 

9 4 / 7 3 / EC) 2,  

 

Having regard to the Agreement between the EFTA States on the establishment 

of a Surveillance Authority and a Court of Justice3
, in particular Article 1  of 

Protocol 3  thereof, 

 

 

WHEREAS: 

 

 

I. FACTS 

 

                                        
1 Hereinafter referred to as the EEA Agreement.  
2 This Council Directive, as adapted for the purpose of the EEA Agreement by decisions of the 

EEA Joint Committee No 2 1  of 5  April 1 9 9 5  and No 1 6 / 9 6  of 4  March 1 9 9 6 , will 

hereinafter be referred to as the Shipbuilding Direct ive. 
3 Hereinafter referred to as the Surveillance and Court Agreement.  
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By letter of 1 7  April 1 9 9 6  the EFTA Surveillance Authority requested the 

Norwegian authorities to submit the relevant information which would allow the 

Authority to verify whether the aid, which the Norwegian authorities have 

pledged in support of a contract to build a ferry for the company Minoan Lines, 

based in Crete, at the Norwegian shipyard Fosen Mekaniske Verksteder, was 

compatible with the relevant provisions of the EEA Agreement.  The 

background to this request were reports in the Norwegian and international press 

alleging irregularities of the aid award.  In particular it was alleged that the two 

parties to the contract had been pledged State aid according to the Norwegian 

rules on aid to shipbuilding which applied in 1 9 9 3 ,  although there were 

indications that a binding contract was signed only in 1 9 9 6 .  This would imply 

that the parties were awarded state aid in excess of the ceiling on contract 

related production aid for shipbuilding applicable in 1 9 9 6 , which is 9 % of the 

contract value before aid. 

 

By letter of 3 0  April 1 9 9 6  the EFTA Surveillance Authority received a request 

from the European Commission for clarification of the factual details in the same 

case. 

 

O n 2 0  May 1 9 9 6  the Authority received a letter from the Royal Ministry of 

Industry and Energy dated 1 4  May 1 9 9 6 , responding to the above request for 

information.  Annexed to this letter was a copy of the contract for the project in 

question as well as a number of other documents giving details of the transaction 

and of the aid award. 

 

According to the Ministry' s letter and the documents annexed to it a 

shipbuilding contract was signed between Fosen Mekaniske Verksteder AS and 

Minoan Lines S.A. on 1 3  November 1 9 9 3  for delivery of a Ro/ Ro passenger 

vessel, with the building serial No. 5 7 .  Delivery was to take place in November 

1 9 9 5 .  This contract was entered into subject to approval from the boards of 

directors of the yard and the shipping company.  Such approval was available on 

2 2  November 1 9 9 3 .  The Ministry of Industry and Energy therefore considers 

that a mutually binding contract was entered into on 2 2  November 1 9 9 3 .  

 

By letter of 3  December 1 9 9 3  Fosen Mekaniske Verksteder A/ S applied for 

subsidies in support of the above contract to A/ S Eksportfinans, which 

administered the relevant aid scheme for shipbuilding.  By letter of 6  January 

1 9 9 4  A/ S Eksportfinans confirmed that the contract qualifies for aid under the 

aid scheme in force at the time, at the level of 1 1 ,5 % of the contract price to 

the buyer and 1 ,7 % to the shipbuilder.  

 

The vessel in question, with the building serial number 5 7 , was the second of 

two similar vessels contracted between Fosen Mekaniske Verksteder and Minoan 

Lines on 1 3  November 1 9 9 3 , the first of the two vessels having the serial 

number 5 6 .  Due to technical reasons it was decided to postpone the building of 

the second vessel (serial no. 5 7 ).  According to the available information 
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nothing indicates that the contract for the vessel with serial No. 5 7  was 

cancelled, though the contract of 1 3  November 1 9 9 3  defined certain 

circumstances under which this could be done.  O n 1 7  February 1 9 9 6  the two 

parties signed "Addendum no. 2 4 to Shipbuilding Contract dated 1 3 th 

November, 1 9 9 3 ", where they agree to make certain amendments of the 

technical specifications and design details for the vessel laid down in the original 

contract.  At the same time they agreed on an increase in the contract price and 

that delivery should take place in December 1 9 9 7 .  The Ministry of Industry 

and Energy considers this addendum to be only a modification of the original 

contract and not to represent a new contract for the vessel in question.  

 

O f the increase in the contract price, which results from Addendum no. 2  

signed on 1 7  February 1 9 9 6 , an amount corresponding to 1 0 % of the initial 

contract price will benefit from State aid according to the rules of the Norwegian 

aid scheme for shipbuilding applicable in November 1 9 9 3 .  The remainder will 

benefit from a subsidy of 9 % (of the contract value before aid) according to the 

aid scheme applicable to shipbuilding contracts signed in 1 9 9 6 .  

 

In view of the fact that the contract under consideration was concluded in 

November 1 9 9 3 , the Authority has, by telefax from the Ministry of Industry 

and Energy of 6  June 1 9 9 6 , obtained a copy of the Ministry' s guidelines 

applicable to State aid for shipbuilding contracts entered into in November 

1 9 9 3  as well as a copy of a proposal approved by the Norwegian Parliament in 

1 9 9 3 , on which the Ministry' s guidelines are based.  It emerges from these 

documents that the Parliament decided in the autumn of 1 9 9 3  to lower the 

levels of aid for shipbuilding.  However, contracts entered into between 1 3  

O ctober 1 9 9 3  and 2  December 1 9 9 3  could benefit from unchanged rates of 

support, provided that delivery took place before the end of 1 9 9 7 .  

Supplementary contracts, which entailed a price increase within 1 0 % of the 

original contract price, could also benefit from aid under the same conditions.  

 

 

 

II. APPRECIATION 

 

General rules on applicability of the EEA Agreement 

The EEA Agreement entered into force on 1  January 1 9 9 4 .  Paragraph 7 .2 .(1 ) 

of the State Aid Guidelines defines the notion of old or "pre-EEA" aid as "aid 

schemes in operation at the time of the entry into force of the EEA Agreement 

and individual awards of aid outside any scheme, which have been decided upon 

before and foresee payments after the entry into force of the EEA Agreement".   

 

As for the latter category, "individual awards of aid outside any scheme, which 

have been decided upon before and foresee payments after entry into force of 

                                        
4Addendum No. 1  concerns Clause 2  (' CO NTRACT PRICE' ) of the contract and stipulates the 

details of the expected subsidies in favour of the contract and how they affect the contract price.  
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the EEA Agreement", the rules of the EEA Agreement do not apply to this type 

of aid.  O n the other hand aid schemes in operation at the time of entry into 

force of the EEA Agreement are subject to the provision in Article 1 (1 ) of 

Protocol 3  to the Surveillance and Court Agreement, according to which the 

EFTA Surveillance Authority shall keep under constant review all system of aid 

existing in the EFTA States.  The general rule still applies that aid awarded under 

such existing aid schemes, in a manner which does not constitute an abuse of the 

aid scheme, is lawful as long as the EFTA Surveillance Authority has not found 

the aid scheme to be incompatible with the functioning of the EEA Agreement  

and decided that the EFTA State concerned shall abolish or alter the aid scheme.  

 

However, in order to conclude whether or not aid to the shipbuilding contract 

under consideration is covered by the EEA Agreement, it is also necessary to 

review and take due account of the specific aid discipline in the shipbuilding 

industry and its belated integration and entry into force in the EEA Agreement.  

 

Specific rules on aid to shipbuilding 

As concerns aid to shipbuilding, the aid discipline applicable within the 

European Community5 was initially not a part of the EEA Agreement.  Instead 

the following Joint Declaration on Shipbuilding annexed to the Final Act to the 

EEA Agreement applied: 

 
"The Contracting Parties agree that, until the expiry of the Seventh Shipbuilding Directive (i.e. 

at the end of 1993), they will refrain from the application of the general rules on State aid laid 

down in Article 61 of the Agreement to the sector of shipbuilding. 

 

Article 62(2) of the Agreement as well as the Protocols referring to State aid are applicable to 

the sector of shipbuilding." 

 

By the Joint Statement on Shipbuilding, made on 2 5  January 1 9 9 4  by the EEA 

Joint Committee, it was agreed to extend the above declaration until the end of 

1 9 9 4  and that "Should the Seventh shipbuilding Directive be prolonged 

beyond the end of 1 9 9 4  or replaced by a new Directive, the Directive in force 

shall be integrated into the EEA Agreement with effect as from 1  January 

1 9 9 5 ". 

 

By the EEA Joint Committee Decision No 2 1 / 9 5  of 5  April 1 9 9 5  amending 

Annex XV (State aid) to the EEA Agreement, the Shipbuilding Directive was 

integrated in the EEA Agreement, with certain adaptations as laid down in the 

Decision.  The Decision entered into force on 1  May 1 9 9 5 .   

 

By the EEA Joint Committee Decision No 1 6 / 9 6  of 4  March 1 9 9 6  it was 

decided that the provisions of the Shipbuilding Directive (9 0 / 6 8 4 / EEC), which 

had expired on 3 1  December 1 9 9 5 , shall continue to apply until Articles 1  to 9  

                                        
5Council Directive No. 9 0 / 6 8 4 / EEC, with subsequent amendments.  
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of Council Regulation 3 0 9 4 / 9 5 6 became applicable in the European 

Community, but no longer than until 1  O ctober 1 9 9 6 .  This decision entered 

into force on 1  April 1 9 9 6  and applies retroactively from 1  January 1 9 9 6 .  

 

According to the general procedural rules in the field of State aid, aid awarded 

as from 1  January 1 9 9 4  is covered by the EEA Agreement.  However, it is 

considered appropriate to take account of the specific rules of Council Directive 

9 0 / 6 8 4 / EEC on aid to shipbuilding, although they only entered into force in 

the context of the EEA Agreement on 1  May 1 9 9 5 .  In particular, the following 

provision in Article 4 (3 ) of the Shipbuilding Directive is considered to be 

relevant:  

 
"The ceiling applicable to a contract shall be that in force at the date of signature of the 

final contract.  However, this rule shall not apply in respect of any ship delivered more 

than three years from the date of signing of the final contract.  In such cases, the ceiling 

applicable to that contract shall be that in force three years before the date of delivery of 

the ship."  

 

 

Aid for the contract concluded in November l9 9 3  

It appears from what has been said above, that the aid concerned was governed 

by rules existing at the entry into force of the EEA Agreement, that under these 

rules the eligibility for and the level of aid were directly linked to the conclusion 

of a contract for ship building, and that the aid presently under consideration 

was granted in accordance with these rules and on the basis of a contract entered 

into before the entry into force of the EEA Agreement.  Under these 

circumstances, the aid is not covered by the Agreement and cannot be brought 

within its scope by the mere fact that eligibility for the aid was confirmed only 

after the Agreement had entered into force.  Accordingly, no action by the 

Authority is called for, in so far as aid towards the contract of November l9 9 3  is 

concerned. 

 

The Authority notes that the conclusion would be the same, even if the 

confirmation of the eligibility for aid of 6  January l9 9 4  were to be considered a 

decision on aid under a scheme existing at the entry into force of the EEA 

Agreement.  Thus, as follows from what has been said above, such aid would be 

lawful on procedural grounds, as long as the Authority had not found the aid 

scheme to be incompatible with the functioning of the EEA Agreement and 

                                        
6
Within the European Community, Council Directive 9 0 / 6 8 4 / EEC on aid to shipbuilding was 

due to expire on 3 1  December 1 9 9 5 .  By Council Regulation (EC) No 3 0 9 4 / 9 5  of 2 2 .1 2 .9 5 , 

the aid discipline which follows from the OECD Agreement respecting normal competitive 

conditions in the commercial shipbuilding and repair industry has been implemented in Community 

legislation.  Article 1 0  of this regulation provides that should the O ECD Agreement not enter 

into force on 1  January 1 9 9 6 , the relevant provisions of the Directive 9 0 / 6 8 4 / EEC shall apply 

until the O ECD Agreement enters into force and until 1  O ctober 1 9 9 6  at the latest.  As the 

O ECD Agreement has not yet entered into force, the implication is that the Council Directive 

9 0 / 6 8 4 / EEC has been prolonged. 
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decided on its abolition or alteration, and also provided that the aid was not 

awarded in such a manner as to constitute an abuse of the aid scheme.  As no 

such decision has been taken by the Authority, and as there is no ground for 

considering the aid scheme being abused, there would be no action available 

under the Agreement in respect of the aid concerned.  

 

In this context, it is finally noted that, had the Shipbuilding Directive applied 

within the EEA already from 1  January l9 9 4 , contracts signed before that date 

would nevertheless not have been subject to the production aid ceiling laid down 

in that Directive, unless perhaps in cases where delivery was to take place after 

the end of 1 9 9 6  (see Article 4 (3 ) of the Directive,  quoted above).  Effectively, 

such contracts would therefore have fallen outside the scope of the EEA 

Agreement. 

 

For these reasons, it is concluded that no action is called for by the Authority, in 

so far as aid towards the contract of November 1 9 9 3  is concerned.  

 

 

Implication of the addendum No. 2  to the contract concluded in February l9 9 6  

The question remains to be considered whether the adjustment to the contract 

made in February l9 9 6  would imply that aid to the contract falls to be assessed 

under the EEA Agreement. 

 

The information submitted by the Norwegian authorities does not indicate that 

the original contract, which was mutually binding as from 2 2  November l9 9 3 , 

has been cancelled or annulled by either party.  It states that due to technical 

reasons, the construction of the ship was postponed.  It also confirms that the 

parties agreed, by Addendum no. 2  signed on 1 7  February 1 9 9 6 , to modify 

their original contract to make certain amendments of the technical specifications 

and design details for the vessel, and that they agreed on an increase in the 

contract price as a result of this and that delivery was to be December 1 9 9 7  

instead of November 1 9 9 5 . 

 

In view of this, and given that under the rules applicable in November 1 9 9 3  a 

contract concluded before 2  December 1 9 9 3  qualified for aid not only towards 

the original contract price, but also in respect of supplementary contracts within 

1 0 % of that price, the considerations made above regarding the contract of 

November 1 9 9 3  also apply to the aid granted towards the supplementary 

contract, in so far as aid towards a cost increase within 1 0 % of the original 

contract price is concerned.  Accordingly, no action is called for by the 

Authority in respect of this part of the aid.  

 

Again, it is noted that the conclusion would most likely have been the same if 

this part of the aid had fallen to be considered under the Shipbuilding Directive.  

It may suffice to note that the European Commission has interpreted the 

provision in Article 4 (3 ) of the Shipbuilding Directive quoted above in such a 
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way that the ceiling applicable to a contract shall be that in force at the date of 

signature of the first binding contract.  For the purpose of determining the aid 

ceiling, supplementary contracts, e.g. due to changes in specification or 

additional work, are not regarded as separate contracts, but are eligible for aid 

under the same conditions and ceiling as the initial contract.  In line with this 

interpretation of Article 4 (3 ) of the Shipbuilding Directive, and considering that 

Addendum no. 2  to the contract does not constitute a new contract, aid 

towards the increase in the contract price must be viewed in the same manner as 

aid to the original contract.  

 

As regards aid granted towards the increase in contract price beyond 1 0 % of 

the original contract price, finally, the Authority notes that this part of the 

additional contract price will benefit from a subsidy of 9 % (of the contract value 

before aid) according to the aid scheme for shipbuilding applicable in 1 9 9 6 .   

The level of this grant corresponds to the maximum ceiling for contract -related 

production aid to shipbuilding in 1 9 9 6  as fixed by the EFTA Surveillance 

Authority Decision No. 2 6 / 9 6 / CO L of 2 7  March l9 9 6 .  

 

It is therefore concluded that the supplementary contract concluded in February 

1 9 9 6  does not alter the conclusion already reached with regard to the main 

contract concluded in November 1 9 9 3 , that the aid for the construction of the 

vessel concerned does not call for action by the EFTA Surveillance Authority. 

 

 

 

 

 

 

HAS ADOPTED THIS DECISION: 

 

1 . The case initiated on the Authority' s own initiative by letter of 1 7  April 

1 9 9 6  (Doc. No. 9 6 -1 9 5 8 -D) concerning State aid by Norway in favour of a 

shipbuilding contract between Fosen Mekaniske Verksteder AS and Minoan 

Lines S.A. is closed without further action.  

 

2 . The Norwegian authorities shall be informed of the outcome of the 

examination by means of the letter at Annex I to this Decision.  

 

3 . The European Commission shall be informed of the outcome of the 

examination by means of the letter at Annex II to this Decision.  

 

 

Done at Brussels, 1 9  June 1 9 9 6 . 

 

 

For the EFTA Surveillance Authority 
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Knut Almestad 

President 

 

       Björn Friðfinnsson 

       College Member 


