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The EFTA Court in Luxembourg, 19 October 2016 

 

Sven Erik Svedman 

President of the EFTA Surveillance Authority 

 

 

Ladies and Gentlemen, 

 

The last time President Carl Baudenbacher invited me to say something in this room was 

almost exactly a year ago. Back then, my speaking time was limited very strictly. I was in 

fact allowed to say exactly one sentence, handed to me on a piece of paper. This was of 

course to give the solemn undertaking provided for in Article 8 of the Surveillance and 

Court Agreement, when I was sworn in as President of ESA. 

 

The taking of the oath of office is a time-honoured tradition. It affirms that executive or 

administrative power must only be exercised subject to the law. And it confirms that the 

ultimate arbiter of what the law requires are the impartial and independent courts. I can tell 

you both on my own part, and on the part of my fellow College Members, that we have 

experienced our swearing-in ceremonies as very solemn and important events. 

 

The oath of office at the same time forms a bond between our institutions: 
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- On the one hand, the shared fundamental values of independence and impartiality 

are at the core of the oath, and the ethos, of EFTA Court Judges in the same way as 

of ESA College Members. Without this basic shared foundation, enforcement of 

EEA law would become a sham, and the EEA Agreement fatally undermined. 

- On the other hand, our “pilgrimage” to your Court, as well as subsequent visits by 

our advocates in proceedings in front of your Court, confirm the mutual 

interdependence of our institutions. As I have mentioned on previous occasions, 

ESA and the EFTA Court form part of the same “value chain”. 

 

Our joint task is to safeguard the EEA Agreement. It is to ensure that the EEA EFTA 

States and their citizens can continue to reap the benefits of the Internal Market. And this 

means working constantly not only to defend what has been achieved, but to ensure that 

the Agreement can reach its full potential also in changing times. Let me share with you 

some ideas as to how we can achieve this. 

 

After more than 20 years of access for the EEA EFTA States to a well-functioning internal 

market, it is easy to take the rights and freedoms it has provided for granted.  

But there is nothing abstract about the case for the EEA engagement. It rests on a 

foundation of prosperity. In the years after its entry into force, the economies of Iceland, 

Liechtenstein and Norway have flourished. The EEA has transformed the way we live, 

work, travel and do business.  

Nevertheless, it has not been able to completely shelter the citizens and companies of the 

EEA from the consequences of global and European crises. With populism on the rise in 

Europe, the fundamental principles underlying the very foundations of the EEA 

Agreement are being challenged. As the campaign leading up to the “leave” vote in the 
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United Kingdom has shown all too clearly, we need to highlight the prosperity and 

opportunities provided by the internal market. 

 

Therefore, we need to be prepared to make the positive case of how the EEA Agreement 

contributes to ensure the constant improvement of the living and working conditions of the 

peoples living within the EEA. 

 

*** 

 

Let me start by underlining the benefits of free trade. 

This spring, 24 years have passed since the EEA Agreement was signed in the Portuguese 

town Oporto on 2 May 1992. It was a great achievement in a time defined by great 

change, and the main focus of the debate had been to find and redefine the purpose of 

European cooperation.  

An internal market was about to be born - and the EFTA States had just secured access to 

it. 

Jacques Delores once claimed that “No one can fall in love with the Single Market”. That 

might be so, but the success of the single or internal market cannot be disregarded: It is an 

engine for building a stronger and fairer European economy. During it’s over 20 years of 

existence, the internal market has grown from 345 million consumers in 1992 to over 500 

million today. Cross-border trade between EEA countries has also grown from 800 billion 

euros in 1992 to 2.8 trillion euros in 2013 in terms of the value of goods exchanged.  

During the same time-period, trade between the EEA and the rest of the world tripled, 

from 500 billion euros in 1992 to 1.7 trillion euros in 2013. It is estimated that the GDP of 

the EEA states was 233 billion euros higher than it would have been if the internal market 

had not been launched in 1992.  
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*** 

With these benefits come responsibilities. 

One essential element of the EEA Agreement is that the EEA EFTA States must ensure 

that they apply the same rules as the EU Member States for the internal market. To make 

this possible, the EFTA States must incorporate relevant EU legislation into the EEA 

Agreement and subsequently make that legislation part of their national legal order.  

Any lack of incorporation of relevant new EU legislation jeopardises the fundamental 

prerequisite for a well-functioning internal market, in that the same basic rules apply 

throughout the entire EEA.  

As the EEA Agreement is a “dynamic” agreement where the common rules are updated 

continuously with new EU legislation, there is an ongoing need for the EEA EFTA States 

to adopt national legislation and keep national law up to date with EEA law.   

As the body of EU law grows, so does the body of EEA law. 

By monitoring compliance with EEA law, the EFTA Surveillance Authority therefore 

contributes to unlocking the full potential of the internal market so that citizens, 

consumers, business and public authorities can access the widest variety of goods and 

services at the best quality, price or other conditions.  

 

*** 

Allow me then to move on to the social benefits of the EEA Agreement. 

Because prosperity in the context of this Agreement should be understood as more than 

economic growth.  

It further includes the effort to ensure the constant improvement of the living and working 

conditions for EEA citizens. This aim is reflected in the EEA Agreement itself. The 

seventh recital of the preamble to the Agreement refers to the desire to strengthen the 
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cooperation between the social partners in the European Community and the EFTA States. 

The eleventh recital goes on to refer to the importance of the development of the social 

dimension in the European Economic Area and to the wish to ensure economic and social 

progress, to promote conditions for full employment, and for an improved standard of 

living and improved working conditions within the European Economic Area.  

 

At the time when the EEA Agreement was signed, there was concern - at least in some of 

the EFTA States - that the Agreement would lead to an erosion of labour protection. This 

has clearly not been the case. For instance, an official Norwegian report from 2012 

recorded that EEA law has, in certain areas, even enhanced protection of workers’ rights.   

Moreover, EEA law has sought to create a level playing field so that workers’ rights in 

one EEA State are not undermined by lower levels of protection in another. 

The purpose of EEA labour law is to achieve high employment and strong social 

protection, improve living and working conditions and to protect social cohesion.  

It is, therefore, an important task for ESA to ensure the proper enforcement of EEA law 

protecting workers’ rights, including fostering consultation between social partners and 

recognising that workers have an important stake in economic governance generally, as 

well as the businesses they work for in particular.  

 

*** 

Another important role for ESA is to effectively enforce the EEA state aid and 

competition rules. There is no level playing field and no real internal market without 

effective enforcement of, and compliance with, those common rules.  

While competition is not an end in itself, the enforcement of competition rules is 

important to ensure the proper functioning of the single market. Competition policy keeps 
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markets efficient and open. For European consumers, this translates into better market 

outcomes such as lower prices, better quality products and services, and greater choice.  

In addition, healthy competition gives companies fair chances to do business and to 

achieve their commercial goals, which in turn encourages growth, job creation and 

prosperity.  

Competition policy is an indispensable element of a functioning internal market ensuring 

that all companies compete equally and fairly on their merits, to the benefit of EEA 

citizens. Increased competition also drives companies to invest and to become more 

efficient. These efficiency gains are then passed on to the wider economy, ultimately 

making the markets work better.  

 

Moving on to state aid, the EEA Agreement generally prohibits such aid unless it is 

genuinely justified - as it is of course recognised that in some circumstances government 

interventions are necessary for a well-functioning and equitable economy.  

Unlawful state aid, on the other hand, often skews investment decisions in the wrong 

direction, artificially props up inefficient business models and is thus harmful to economic 

development as a whole.   

This is even before considering the social injustice, which results when interest groups are 

able to use political lobbying clout to divert public money to bolster their projects at the 

expense of taxpayers generally. We need, therefore, to promote good aid, while putting an 

end to bad aid and ensure proper transparency in the process. 

 

*** 

 

Another aspect that may not easily come to mind when considering prosperity, which 

nevertheless is of great importance, is the protection of the environment.  
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Economic growth is still often portrayed as the cause of many - if not most - 

environmental problems. In many ways, economic growth has in the past relied on the 

overexploitation of essential natural resources. The aim of the environment and climate 

policies in the EEA Agreement is to deliver substantial benefits in the form of improving 

the environment and quality of life, while at the same time also driving innovation, job 

creation and growth.  

Despite many gains already provided, Europe still faces a range of persistent and growing 

environmental challenges. In this regard, there is no doubt that Europe's economic 

prosperity and well-being is linked to its natural environment. Protection of the 

environment is consequently also a priority for ESA’s enforcement of EEA law.  

On the other hand, ESA’s role is also to ensure that national measures do not 

unnecessarily undermine a level playing field for businesses and prevent obstacles 

undermining the internal market.  

 

*** 

The shift towards a more green and sustainable economy is a very important aim for the 

coming years. Another important challenge is adapting to changes brought about by the 

internet and the digital economy.  

As part of the fast development of internet-based technology, there has been a soaring 

number of service providers offering new types of services consisting in providing an 

online platform for connecting potential offer and demand. Uber and Airbnb are some of 

the most visible of these. 

The services provided by these sort of new intermediaries are archetypal examples of 

“disruptive innovation”: they create new markets by applying new sets of rules, values and 

models, which ultimately disrupt and potentially overtake existing markets by displacing 

earlier technologies and alliances.  
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Fostering this type of development is an important part of the wider strategy for making 

the EEA one of the most competitive in the world, creating jobs and increasing consumer 

welfare.   

From a legal point of view, the innovative services do not always neatly fit within the 

traditional classification of activities in existing national or European legislation, and it 

may be a challenge to determine which rules apply to some of them.  At the same time, the 

technological developments in issue here are both very fast and by their nature 

unpredictable. This makes it difficult for any legislative initiatives to keep up and provide 

the clear legal framework and legal certainty, which one would ideally hope for.  

For some time to come, the onus of reconciling new businesses with the existing 

regulatory framework will have to be borne by the courts, in particular by the European 

courts. 

The balance to be struck in these cases will be all the more delicate seeing that the need to 

accommodate technological progress and openness towards new developments cannot 

come at the expense of consumer and worker protection standards. We need to ensure that 

new business models end up generating wealth for a few while undermining the basis of 

prosperity for the many. 

 

*** 

 

All of the policy areas and concrete examples I have mentioned have one thing in 

common: for success, they require the engagement of both ESA and your Court.  ESA – as 

well as citizens throughout the EEA – need your Court’s judgments to provide legal 

certainty and signposts for future developments. Conversely, your Court needs cases to be 

able to develop the law.  
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A common concern for both of our institutions in this regard must be the need to make 

citizens more aware of their rights under the EEA Agreement. 

 

The EFTA States have in many ways young and well educated populations. The literacy 

rates are among the highest in the world and social cohesion is strong. English is widely 

spoken, internet usage is ubiquitous, and new technologies are adopted enthusiastically. 

The EFTA States are, therefore, in an admirable position when it comes to seizing the 

commercial and economic - but also the social and personal - opportunities, which come 

from international trade and an open economy.  

But we often find that awareness of these opportunities and how they can be enforced is 

lacking. This is particularly so in the EFTA States, compared to at least some of the older 

EU Member States, where reliance on EEA law is much more commonplace.  

Within the EEA, there is work left to be done. And where there is no claimant, there is no 

judge, as the saying goes. 

 

This is true of course for private enforcement of EEA law in national courts, as well as in 

front of your court, as well as the possibility to lodge a complaint with ESA. The fact of 

the matter is that ESA is in many fields reliant on complaints by companies or individuals 

in order to identify areas where there is need for action. As ESA is not present as such on 

the national level, it is only natural that many matters only come to our attention through 

complaints. By the same token, individuals need to feel empowered and able to enforce 

their rights themselves. Private enforcement of EEA law is however still in its infancy. 

 

We need, therefore, to increase knowledge of EEA law in the EEA EFTA states. This is a 

common responsibility for all actors on the European level as well as for the EEA EFTA 

states in their jurisdictions. ESA can further contribute with more efficient enforcement 
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and smarter surveillance, making sure that both complaints and our own-initiative cases 

are handled efficiently and in a timely manner. 

 

We at ESA will, inspired by the changing circumstances around us, always ask ourselves 

if we still have the right focus and set the right priorities in a global view. Do we do all the 

things that we must do in the most efficient manner or could we re-think our approach in 

certain areas? Europe today is confronted with more questions than answers, but unless 

you ask the right questions you will not get the right answers. For ESA, I like to think of 

the answers to the above questions as something that could be called “Smarter 

surveillance”! Rules and regulations are not in place to create obstacles, but they often do. 

They are supposed to be an enabler of fair competition, and therefore investment, growth, 

jobs, and indeed prosperity.   

 

More fundamentally, the recent turmoil should prompt us to remind ourselves of the basis 

of the EEA Agreement which, as I mentioned at the outset, rests on a foundation of 

prosperity. In order to be capable of remaining that guarantor of prosperity in all its facets, 

the Agreement itself will have to continue to adapt in changing times. In one way, 

dynamism is built into the Agreement itself, causing its annexes to be constantly updated. 

But a dynamic approach is necessary in other ways as well. There are changing 

conceptions of what it means to be “prosperous” – and thus what sort of society it is the 

Agreement is supposed to foster. The changing economic realities and technological 

possibilities need to be borne in mind every time one sets out to interpret and apply the 

provisions of the Agreement. For the EEA Agreement to be capable of safeguarding and 

further promoting our prosperity also for future generations, the application of the 

Agreement itself will need to keep up with the times. As Giuseppe Tomasi di 

Lampedusa’s Tancredi puts it “everything needs to change, so everything can stay the 
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same”. Ensuring that the provisions of the EEA Agreement remain flexible and relevant to 

the world we live in is a task which ESA and the EFTA Court are naturally called upon to 

take the lead.  


