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Brussels, 12 F ebruary 2014
Case No: 72076
Event No: 692991
Dec. No: 47ll4lCOL

The Ministry of Labour and Social Affairs
Postboks 8019 Dep,
0030 Oslo, Norway

Dear Sir or Madam,

Subject: Letter of formal notice to Norway for failure to fulfil its obligations
arising from Article 7(1) of the Working Time Directive

I Introduction

Article 7 of the Act referred to at point 32h of Annex XVIII to the EEA Agreement
(Directive 2003/88/EC of the European Parliament and of the Council of 4 November
2003 concerning certain aspects of the organisation of working time), as adapted to the
EEA Agreement by Protocol I thereto, ("the Working Time Directive" or "the Directive")
provides workers with a right to a paid annual leave of at least four weeks. This right to a
paid annual leave may not be replaced by an allowance in lieu, except where the
employment relationship is terminated.

2 Correspondence

By letter dated 23 November 2009 (Event No 537938), the EFTA Surveillance Authority
("the Authority") requested information from the Norwegian Government concerning the
manner in which the right to compensatory annual leave was handled in the event the
worker fell sick before the start of or during his/her scheduled annual leave. Furthermore,
the Authority requested information on whether national law provided workers with the
right to have their untaken annual leave days transferred into the next arurual leave year.

By letter of 20 January 2010 (ref. 200905917, Event No 543564), the Norwegian
Government provided the Authority with information on how this issue was regulated in
the Act of 29 April 1988 No 21 relating to Holidays, as amended, ("the Annual Holidays
Act" or "the Act").

On29 June 2011, the Authority issued a letter of formal notice to Norway (EventNo
569056 in Case 67372). However, the letter of formal notice concerned only the transfer
ofuntaken annual leave days into the next annual leave year.
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5. Following the judgment of the Court of Justice of the European Union ("the Court of
Justice") in Case C-78lll ANGED,I the Authority resumed the examination of the
provisions in the Annual Holidays Act and by a letter dated 5 July 2012 (Event No
639861) requested information from the Norwegian Government concerning the manner
in which the right to compensatory annual leave was handled in circumstances where the
worker fell sick during his/her scheduled annual leave.

6. By letter of 14 September 2012 (ref. lll3509-, Event No 646923) the Norwegian
Government replied to the request of information. In its reply the Norwegian Government
explained that the Norwegian legislation contained no requirement for the entitlement to
compensatory days of annual leave that the incapacity for work had lasted for a certain
number of days if the worker fell sick before the holiday had started. However, in the
event that the illness occurs during the holiday, the entitlement to compensatory days is
only applicable if the worker's incapacity lasts for at least six working days (see Section
9(2) of the Annual Holidays Act).

7. The Norwegian Government furthefinore noted that according to the preparatory works,
the difference between the two situations was partly explained by the fact that even an
unrestricted right to demand postponement would not provide compensation for the loss of
the continuous hohday periods of a certain minimum length. The principle of continuity is
considered "an independent purpose of obtaining" for the employee. Furthermore, the
later use of the holiday period might create problems for the employer. It was also stated
that the loss of the employee's welfare, and thus the need for compensatory holidays, was
less if the illness lasted less than a week.

8. Although the Norwegian Government found those statements still valid, it accepted that,
as referred to by the Authority in its letter of 5 July 2012, there might be a question of
non-compatibility of the Norwegian legislation with the Working Time Directive. It
committed therefore to take the necessary steps to bring the Annual Holidays Act in line
with Article 7(l) of the Working Time Directive and to provide the same requirements
with regard to access to compensatory leave, irrespective of the time of the onset of the
sick leave. The Norwegian Government also noted that the necessary amendments would
be included in the draft bill regarding the matters discussed in the letter. of formal notice to
Norway in the Authority's Case 61372.

9. The information provided for in the letter of 14 September 2012 was further conhrmed by
Norway at the package meeting held on 25 and26 October 2012.2

10. A request for an update about the legislative process was sent to Norway on 5 July 2013
(Event No 675402), to which Norway replied on 24 July 2013 (ref. I113509-, Event No
679262) to the effect that amendments to the relevant national rules were expected to enter
into force on I January 2014.

11. The case was discussed at the package meeting in Norway on2l and22 November 2013.
The representatives of the Norwegian Government informed the Authority's
representatives that the necessary amendments of the Annual Holidays Act had not yet
been adopted and were expected to enter into force by July 2074.'

t Case C-78ll I ANGED, judgment of 21 June 2072,notyet reported.
2 

See the follow-up letter to the package meeting (Event No 6i2036 in Case No 72128).
3 

See the follow-up letter to the package meeting (Event No 691859 in Case No 74044).
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3 Relevant national law

12. Section 9(l) of the Annual Holidays Act reads:

"A worker who becomes completely incapacitatedfor work before his holiday may
request to have the holiday postponed until later in the leave year. The request
must be supported by a medical certificate and be submitted at the latest on the
last working day the worker would have worked before the holiday.

An employee who has been completely incapacitated for work for ot least 6
working days in the holiday may demand to have a coruesponding number of
working days' holiday postponed and given to him as o new holiday later in the
holiday year. The demand must be supported by a medical certificate and be

submittedwithout undue delay after the employee's return to work. ,

If for reasons of incapacity for work, the total annual leave cannot be taken by the
end of the holiday year, the worker may request to have up to l2 days transferred
into the next annual leave year. A request for such a transfer must be made before
the end ofthe annual leave year."

4 Relevant EEA law

13. Article 1(1) of the Working Time Directive lays down minimum safety and health
requirements for the organisation of working time. Chapter 2 of the Directive sets out the
measures to be taken by the EEA States to ensure that every worker is entitled to
minimum periods of daily and weekly rest, and paid annual leave. It also lays down rules
on breaks and maximum weekly working time.

14. With regard to annual leave, Article 7 provides:

" l. Member States shall take the measures necessary to ensure that every worker
is entitled to paid annual leave of at least four weeks in accordance with the
conditions for entitlement to, and granting of, such leave laid down by national
le gislation and/or practice.

2. The minimum period of paid annual leave may not be replaced by an allowance
in lieu, except where the employment relationship is terminated. "

15.Article 17 of the Directive allows EEA States to derogate from certain provisions of the
Directive. However, no derogation is allowed in respect of Article 7.

5 The Authority's assessment

5.1 Introduction

16. The Working Time Directive in Article 7(l) provides that every worker shall be entitled to
paid annual leave of at least four weeks in accordance with the conditions for entitlement
to, and granting of, such leave laid down by national legislation and/or practice.

/
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17. According to settled case-law of the Court of Justice, the entitlement to paid annual leave
must be regarded as a particularly important principle of EEA social law from which there
can be no derogations and whose implementation by the competent national authorities
must be confined within the limits expressly laid down by the Directive.a The Court of
Justice furthermore stated that the right to paid annual leave cannot be interpreted
restrictively.5

18. Accordingly, in Case C-277108 Pereda, the Court of Justice held that it follows from the
purpose of the rules on annual leave that a worker who is on sick leave during a period of
previously scheduled annual leave must be granted, at his/her request and in order that
he/she may actually use his/her annual leave, to take that leave during a period which does
not coincide with the period of sick leave.6

19. Furthermore, in Case C-78lll ANGED the Court of Justice held that Article 7(1) of the
Directive must be interpreted as precluding national provisions under which a worker who
becomes unfit for work during a period of paid annual leave is not entitled subsequently to
the paid annual leave which coincided with the period of unfitness for work. As held by
the Court of Justice: "It would be arbitrary and contrary to the purpose of entitlement to
paid annual leave [...J to grant the worker that right only if he is already unfitfor work
when the period of paid annual leave commences." T

20.In other words, where a worker falls sick before or during a period of arranged annual
leave he/she is entitled to rearrange it for another time upon their return or, if there is
insuffrcient time left in the holiday year to take the leave, he/she may caffy that leave
forward.

2l.The Authority recalls that the Working Time Directive harmonizes certain minimum
safety and health requirements for the organisation of working time, including in the area
of annual leave (see Article 7).In contrast to some of the rules laid down in the Directive,
no derogations from Article 7 are permitted.

5.2 Assessment

22. Section 9(1) first paragraph of the Annual Holidays Act provides workers with the right to
take their annual leave at a later date in the event they fall sick before the date of their
scheduled leave.

23. According to Section 9(1) second paragraph of the Annual Holidays Act if a worker falls
sick for at least six working days in the holiday, he/she may demand to have a
corresponding number of working days postponed. However, if the sickness lasts less than
six working days, the worker is not provided with such a possibility.

24.The Authority notes that the purpose of entitlement to paid annual leave is to enable the
worker to rest and to enjoy a period of relaxation and leisure. The purpose of entitlement
to sick leave is different. The latter is given to the worker so that he/she can recover from
an illness that has caused him to be unfit for work.8 It follows from the foregoing and, in
particular, from the stated purpose of the entitlement to paid annual leave that a worker
who is on sick leave during a period of previously scheduled annual leave has the right, on
his/her request and in order that he/she may actually use hisftrer annual leave, to take a

a-Case C-2l4ll\ KHS [20] l] ECR l-11757, paragraph 23 atdthe caselaw cited therein.
5 Case C-486108 Zentralbetriebsrat der Lqnieskianlenhciuser Tirols l20l0l ECR I-3527, paragraph2g.
6 

Case C-277108 Pereda [2009] ECR I-8405, paragraph22.
7 

Case C-78177 ANGED, cited above, paragriph22.
8 

Case C-277108 Pereda, cited above, paragraph 21.
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compensatory annual leave at later stage. It follows that the national rules in this regard
must be the same regardless as to whether the onset of the sickness is before the start of
the scheduled annual leave or during the leave.e

25. Consequently, the Authority takes the view that national rules which lay down a minimum
threshold of six days, which must pass before the rules on compensatory leave can take
effect, breachArticle 7(1) of the Working Time Directive as interpreted by the Court of
Justice.

26. Furthermore, the Authority is of the opinion that the Directive, read in light of its
objective, does not permit the application of a waiting period in the form of a minimum
number of sick days for the right to compensatory annual leave days to take effect. In
principle, if the worker can prove, if necessary by providing a medical certificate, that
he/she was unable to enjoy his/her annual leave due to sickness, his/her right to
compensatory annual leave days should take immediate effect.

27.1n that regard, the Authority notes that the Court of Justice held that although Member
States are free to lay down, in their domestic legislation, conditions for the exercise and
implementation of the right to paid annual leave, they are not entitled to make the very
existence of that right subject to any preconditions whatsoeve..'0

28. Consequently, the Authority must conclude that by maintaining a rule whereby if a worker
falls sick during his/her holiday, he/she may demand to have a corresponding number of
working days postponed only if the sickness lasts for at least six working days, such as the
rule provided for in Section 9(1) second paragraph of the Annual Holidays Act, Norway
has failed to comply with its obligations arising from Article 7(l) of the Directive.

6 Conclusion

Accordingly, as its information presently stands, the Authority must conclude that by
maintaining a rule whereby if a worker falls sick during his/her holiday, he/she may
demand to have a corresponding number of working days postponed only if the sickness
lasts for at least six working days, such as the rule provided for in Section 9(1) second
paragraph of the Annual Holidays Act, Norway has failed to comply with its obligations
arising from Article 7(1) of the Act referred to at point 32h of Annex XVIII to the EEA
Agreement (Directive 2003/88/EC of the European Parliament and of the Council of 4
November 2003 concerning certain aspects of the organisation of working time), as

adapted to the EEA Agreement by Protocol I thereto.

In these circumstances, and acting under Article 3l of the Agreement between the EFTA
States on the Establishment of a Surveillance Authority and a Court of Justice, the
Authority invites the Norwegian Government to submit its observations on the content of
this letter within two months following receipt thereof.

After the time limit has expired, the Authority will consider, in the light of any
observations received from the Norwegian Government, whether to deliver a reasoned

e 
See further Case C-78ll I ANGED, cited above, paragraph2l.

to Joined cases C-350/06 and C-52O\O6 Stringer [2009] ECR l-179 paragraph2S.
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opinion in accordance with Article 31 of the Agreement between the EFTA States on the
Establishment of a Surveillance Authority and a Court of Justice.

For the EFTA Surveillance Authority


