Case No: 69694
Event No: 658206

Dec. No: 60/13/COL Terra survenLance
AUTHDHIT!J

EFTA SURVEILLANCE AUTHORITY DECISION
6 February 2013

opening the formal investigation into potential aid to public bus transport providers in
Aust-Agder County

(Norway)
The EFTA Surveillance Authority (“the Authority”)
HAVING REGARD to:

The Agreement on the European Economic Area (“the EEA Agreement”), in particular
to Articles 49, 61 to 63 and Protocol 26,

The Agreement between the EFTA States on the Establishment of a Surveillance
Authority and a Court of Justice (“SCA?”), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular to
Article 1 of Part | and Articles 4 (4), 6 and 13 of Part 11,

Whereas:

I  FACTS

1. Procedure

(1) By letter dated 23 March 2011 (Event No 591767) the Authority received a complaint
(“the complaint”) from the Norwegian bus company Konkurrenten.no (“the
complainant”) alleging that unlawful state aid is involved in the contracts awarded by
Aust-Agder County, Norway (“Aust-Agder”) to several bus operators for the supply of
local bus transport services in Aust-Agder.

(2) Furthermore, the complaint alleges breaches of the EEA procurement rules. That aspect
of the complaint is dealt with by the Authority’s Internal Market Affairs Directorate as
Cases No 69656 and 69548. On 12 October 2011, the Authority issued a letter of formal
notice to Norway for failure to comply with the principles of non-discrimination and
transparency laid down in Articles 4 and 48 of the EEA Agreement by allowing Aust-
Agder to award, and prolong bus transport concessions without any form of publication
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(Event No 607316). On the same grounds, on 22 June 2012, the Authority delivered a
reasoned opinion to Norway (Event No 620449).

(3) The present decision only covers the state aid part of the complaint which has been
investigated by the Authority’s Competition and State aid Directorate.

(4) By letter dated 10 November 2011 (Events No 612071 and 614791), the Authority
informed the Norwegian authorities that the complainant also alleges that unlawful state
aid is involved in the award of the contracts for local bus transport services, and sent a
request for information. By letter dated 9 December 2011 (Event No 618202), the
Norwegian authorities replied to the Authority’s request. Additional requests for
information were sent to the Norwegian authorities on 13 March 2012 (Event No
624061) and on 17 October 2012 (Event No 648686), to which the Norwegian
authorities replied by letters dated 10, 11 May 2012 (Events No 634034 and 634269)
and 15 November 2012 (Event No 653639), respectively. By email dated 15 January
2013 (Event No 659645), the Authority asked for additional information, to which it
received replies by emails dated 17, 22, 23, 24 January and 30 January 2013 (Events No
660036, 660348, 660467, 660486, 660960, 661258 and 661576)

(5) On 19 December 2012 the Authority adopted its Decision closing the formal
investigation into potential aid to AS Oslo Sporveier and AS Sporveisbussene. This case
concerned an existing aid scheme in local public transport that was governed by the
same legislative framework as the present case. In the view of the Authority, it was
necessary to conclude on that case before adopting an opening decision for the contracts
awarded by Aust-Agder.

2. The complaint

(6) The complainant “Konkurrenten.no” is a privately owned Norwegian bus transport
operator. It claims that the award of contracts by Aust-Agder without any form of
competition has favoured Nettbus Sgr AS and several other the complainant’s
competitors during the period 2004-2016, as well as before that period. The complainant
takes the view that the compensation paid according to these contracts involves
unlawful state aid. It refers in particular to the Authority’s Decision No 254/10/COL of
21 June 2010 (AS Oslo Sporveier and AS Sporveisbussene) submitting that the contracts
in this present case also constitute unlawful state aid.

(7) The complainant furthermore submits that Aust-Agder has for many years granted
substantial state aid under the contracts. In particular, Nettbuss Sgr AS is claimed to
have received significant advantages. The complainant argues that in 2009, Aust-Agder
increased the compensation to Nettbuss Ser AS by as much as 37% without any
corresponding increase in the production level. According to the complainant, this
shows that the compensation that Aust-Agder has been paying out is above the market
price.

(8) The complainant alleges that in 2010 Nettbuss Sar AS received more than 70% of the
annual compensation that Aust-Agder paid to the bus transport operators and that this
has led to a serious distortion in the local bus transport market, as well as in the express
bus market.

(9) The complainant argues that the compensation paid by Aust-Agder represents as much
as 68.5% to 88.4% of the expected costs of the bus operators for performing local
transport services.
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(10) Furthermore, the complainant refers to the compensation mechanisms in the contracts
between Aust-Agder and the bus operators. These mechanisms set out: (1) that the
parties can adjust productions and compensation annually and that the bus operators
have a right to propose “production changes”; (2) that the compensation automatically
increases in response to higher labour costs, higher fuel costs and any increase in the
general consumer price index; (3) that the bus operator can also renegotiate the
compensation in response to “changes in public levies or laws and regulations”. Such
negotiations can lead to “extraordinary adjustments of the compensation, changes in
production or other measures”; and finally, (4) that Aust-Agder must allocate NOK 1
million per year for “research and environmental measures” to the bus operators.

(11) The complainant alleges that the compensation has been increased due to these
mechanisms and that Aust-Agder has displayed a lack of interest in holding the
operators to the terms of the contracts.

3. Background - the legislation on local scheduled and school bus transport

3.1 Local scheduled bus transport®

3.1.1 Centralised State responsibility

(12) At the time of the entry into force of the Transport Act of 1976, the Norwegian State
(the Ministry of Transport) was responsible for local scheduled transport services. State
transport agencies managed the local scheduled transport in each county.

3.1.2 De-centralisation process
3.1.2.1 Introduction

(13) Shortly after the entry into force of the Transport Act of 1976, a de-centralisation
process was initiated. From 1 January 1979, the powers of the Ministry of Transport
could be delegated to county level. At the same time, the State transport agencies were
turned into county administrative bodies.

(14) 1In 1981, with the introduction of Article 24a to the Transport Act of 1976, by providing
funding to the counties, the State could confer the responsibility for financing local
scheduled transport to the counties.®

3.1.2.2 The 1980 Regulation

(15) Another important element of the de-centralisation process was the Regulation of 19
December 1980 on compensation for providing local scheduled transport (“the 1980
Regulation™). Its Article 1 stated that the county has the responsibility to finance local
scheduled transport. Pursuant to Article 3, the amount of the compensation should be
decided on an annual basis, based on the difference between estimated income
according to the decided tariffs and discounts, and reasonable costs.

! This section is an extract from the recent decision of the Authority 519/12/COL of 19.12.2012
(n.y.p.), closing the formal investigation into potential aid to AS Oslo Sporveier and
AS Sporveisbussene.

2 Actof 4.6.1976 No 63 (e.i.f. 1.7.1977). Repealed and replaced by the CTA on 1.1.2003.

See the preparatory works to the amendment of the Transport Act of 1976 — Ot.prp. nr. 16 (1980—

81) at page 2.
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(16) The 1980 Regulation also contained rules on control and access to information and
clarified the roles of, on the one hand, the Ministry of Transport and, on the other, the
counties. Its Article 7 provided the legal basis for the Ministry to issue further rules and
guidelines for the compensation of local scheduled transport.

3.1.2.3 The 1982 Regulation and the KS and NABC Standard Main Agreement

(17) On 1 January 1983, the 1980 Regulation was replaced by the Regulation of 2 December
1982 on compensation for providing local scheduled transport (“the 1982 Regulation”).
Its Article 4 of the 1982 Regulation imposed an obligation on the counties to enter into
agreements with the concessionaires on the compensation for the provision of the
scheduled public transport. On this basis, the Norwegian Association of Local and
Regional Authorities (“KS”) and the Norwegian Association of Bus Companies
(“NABC”),* concluded a standard main agreement (“the KS and NABC Standard Main
Agreement”) and a standard yearly compensation agreement to be used by each county
when concluding agreements for the provision of local scheduled bus transport. As
regards the calculation of the compensation, the standard agreement was based on the
same principles as Article 3 of the 1980 Regulation. The standard main agreement also
provided for a separation of costs between the local bus transport services and other
commercial services.

3.1.2.4 The 1985 Regulation

(18) With the adoption of a new income system for the counties, a new Regulation on
Compensation for Local Transport was adopted in 1985 (“the 1985 Regulation™). The
new income system for the counties (and municipalities) entailed that the central
contribution for local transport was given as a lump sum. The main focus of the 1985
Regulation was the relationship between the Ministry of Transport and the counties. The
1985 Regulation was repealed on 1 January 1987 by a new regulation® which remained
in force until 30 April 2003 when it, in turn, was replaced by the Commercial Transport
Regulation (see below).

3.1.3 Commercial Transport Act 2002 and Commercial Transport Regulation 2003

(19) At present, the local scheduled bus transport sector is regulated by the Commercial
Transport Act of 2002 (“CTA”)® and the Commercial Transport Regulation of 2003
(“CTR”).” The CTA repealed and replaced the Transport Act of 1976.% The CTR
repealed and replaced two regulations.®

(20) Further, the Norwegian authorities submit that the relevant provisions have not been
significantly altered since the entry into force of the EEA Agreement in 1994,

In Norwegian: Norsk Rutebileierforbund.

Regulation of 12.8.1986 No 2170 (e.i.f. 1.1.1987).

Act of 21.6.2002 No 45 (e.i.f. 1.1.2003).

Regulation of 26.3.2003 No 401 (e.i.f. 1.4.2003).

Act of 4.6.1976 No 63 (e.i.f. 1.7.1977). Repealed and replaced by the CTA on 1.1.2003.

Regulation of 12.8.1986 No 2170 (e.i.f. 1.1.1987) and Regulation of 4.12.1992 No 1013 (e.i.f.
1.1.1994). Both repealed and replaced by the CTR on 1.4.2003.

© o N o U N
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3.1.4 Administrative responsibility of the counties

(21) In Norway, the responsibility for providing local public transport services is conferred
on the counties. However, the counties are not under any obligation to offer such
services.

(22) The counties can either administer local bus transport services through their own
organisation or through an administrative company®® set up by the county. The CTA
provides that when the county sets up an administrative company, the funds intended for
the financing of the local bus transport services will be allocated to that company.** The
administrative companies can either obtain the bus transport services from a third party,
or provide the services themselves.

3.1.5 Co-financing of local transport services by the State and counties

(23) The counties partly finance the local transport services with tax revenue. In addition,
under the CTA the counties receive state funding by way of annual block grants.*? The
amount of the grants is determined on the basis of the extent to which the counties need
contributions from the State. Therefore, the counties have to provide the Ministry of
Transport with budgets, accounts and other relevant information necessary to assess the
need for contributions.*® The Norwegian authorities have stated that if a county reduces
the amount of the block grant used for the financing of local scheduled transport costs,
this would have consequences for future grants.

3.1.6 Concessions
3.1.6.1 Introduction

(24) Under the CTA, concessions are required to carry out scheduled passenger transport
services by bus for remuneration (i.e. for payment by the users (the passengers) of the
transport services).™

(25) Both a general and a special concession are required for operators of scheduled
passenger transport services by bus for remuneration.

3.1.6.2 General concession for passenger transport

(26) Undertakings providing passenger transport services for remuneration must have a
general concession.’® In order to obtain a general concession, the applicant must (i)
provide a certificate of good conduct, (ii) have satisfactory financial means and abilities,
and (iii) have satisfactory professional qualifications.® General concessions are not
time limited.*’

% In Norwegian: Administrasjonsselskap.

I Article 23 CTA.

2 Article 22(3) CTA.

3 Article 22(4) CTA.

4 Articles 4 and 6 CTA.

5 Article 4(1) CTA.

16 Article 4(2) CTA and Chapter | of the CTR.
7 Article 27(1) CTA.
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3.1.6.3 Special concessions for scheduled passenger transport

(27) In addition to the general concession, any undertaking wishing to carry out scheduled
passenger transport for remuneration must have a special concession.'® There are two
types of special concessions: (i) area concessions, and (ii) route specific concessions.
The area concession is of a residual nature, in that it permits its holder to operate
scheduled bus transport services in the entire area covered, in so far as other route
specific concessions have not been granted in the area. The holder of a route specific
concession is the sole entity entitled to operate scheduled bus transport on that route.

(28) The special concession confers upon the concessionaire both a right and a duty to carry
out the transport service as set out in the concession.’® When applying for a special
concession, a proposal for a transportation schedule and tariffs must be submitted.?
Schedules and tariffs are subject to the control of the counties.?* The counties can order
changes in the schedules and tariffs.?

(29) Special concession can either be awarded for periods of up to 10 years (i) through
tender procedures and granted for the period determined in the tender procedure,®
which in any event will not be for a longer period than 10 years?, or (ii) directly, i.e.
outside any tender procedure for a 10 year period.®

3.1.6.4 Ticketing systems
(30) The concessionaires must deploy ticketing systems approved by the counties.”®
3.1.6.5 Contracts

(31) To complement the concessions, the counties may enter into contracts with the
concessionaires about the provision of public services. The counties are free to
determine the form of these contracts.?’

8 Article 6(1) CTA.

¥ Article 25 CTR.

2 Articles 28 and 29 CTR. These are the requirements the Authority considers to be the most relevant

for the purposes of describing the national scheme, however, a number of other detailed

requirements for a special concession are set out in the CTR.

The Ministry of Transport has delegated its competence for setting the tariffs to the counties.

However, some rebates are determined on the national level. In practice, the Ministry has instructed

all the counties to ensure that local scheduled bus transport operators carrying out a public service

offer a 50% price reduction to children, senior and disabled citizens.

22 Articles 28 and 29(2) CTR. On the basis of Article 28(3) CTR, the Ministry of Transport has the
competence to give guidelines on the content and publication of the transportation schedules. The
Ministry of Transport’s Circular Letter N-1/2006 contains supplementary guidelines on the
publication of route schedules. Before 2006, Article 28 CTR regulated certain aspects of the
publication of route schedules. These aspects were taken out in 2006. In practice, the Circular Letter
N-1/2006 refers to the old provision (Article 28 CTR) as it was before the amendment, and states
that the requirements of the old provision, until further notice, shall be considered as a guideline for
the content of the route schedule.

2 Article 27(2) CTR.

2 As stated in the preparatory works, chapter 10.1 of Prop. 113 L (2009-2010).

% Article 8 CTA. The possibility to tender the concessions was introduced by an amendment of the

Transport Act of 1976 by Act of 11.6.1993 no 85 (e.i.f. 1.1.1994).

Acrticle 30(1) CTR. The Ministry of Transport has powers to give general guidelines for the use of

electronic ticketing systems (Article 30(2) CTR). The Ministry has given such guidelines in the form

of its Circular Letter N-1/2006. In that Circular Letter the Ministry has decided that the following
document should serve as a standard for electronic ticketing systems — Part 3 of Handbook 206 by
the Norwegian Public Roads Administration (in Norwegian: Statens Vegvesen).

21

26
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3.1.6.6 Compensation

(32) The counties are responsible for compensating the concessionaires.?® Compensation is
only granted to undertakings that operate unprofitable routes (i.e. where the revenue
generated from the sale of tickets does not cover the cost of operating the service).

(33) Under Article 22 CTA, counties have to compensate operators for the provision of the
transport service on unprofitable routes that the counties seek to establish, or to
maintain within their territories.” The counties are free to determine the manner in
which the concessionaires are to be compensated; the CTA and the CTR do not forsee
any particular rules on how compensation is to be provided.

(34) The Authority understands that Article 22 CTA allows for compensation to cover the
cost of the public service minus the ticket revenues but including a reasonable profit,
and that any compensation beyond that could not be based on the CTA.

3.2 School Transport

(35) Since before the entry into force of the EEA Agreement in Norway on 1 January 1994,
the Norwegian counties have been responsible for providing primary and high school
transportation of children residing in a certain distance from the school (normally four
kilometres). At present, this responsibility is laid down in the Act on Education of
1998.% This Act was preceded by the Act on Primary Schools of 1969° and the Act on
Secondary Schools of 1974.% In the mid-1980s, on the basis of an act amending the Act
on Primary Schools and the Act on Secondary Schools,® the counties became
responsible for providing school transportation. For the sake of clarity, in this Decision
the term “Education Act” will be used throughout the text to refer also to the relevant
legal provisions in force in the period prior to 1999.

(36) According to the Education Act, for primary school transportation, the municipalities
are obliged to pay a tariff to the county. The county, thereafter, pays the bus operator for
providing the service. For high school transportation, the counties pay for monthly
tickets for the students, pursuant to contracts concluded with the bus operators.

2 Article 22(5) CTA.

% Article 22(1) CTA.

2 The Norwegian authorities, in their comments to the opening decision in case 71524 concerning
alleged aid to AS Oslo Sporveier and AS Sporveisbussene, have confirmed this and explained, with
reference to legal literature (Norsk Lovkommentar), that the preceding provision — Article 24a of the
Transport Act of 1976 — was interpreted in the same way. In that regard, Norsk Lovkommentar to the
Transport Act of 1976 (available on http://www.rettsdata.no/ (access requires a paid subscription))
on the issue of compensation states the following in note 43 (in Norwegian): “I rutetransporten vil
det dog ofte veere aktuelt & palegge utaver en starre rutetjeneste som sammenholdt med de takster
som godkjennes, ikke gir et forsvarlig gkonomisk grunnlag. | slike tilfeller kan plikten bare
opprettholdes dersom det ytes tilskudd, jf. § 24 a”. Translation by the Authority: “For scheduled
transport it will, however, frequently be appropriate to require the transport operator to provide a
more comprehensive service that, in light of the set maximum prices, would not be of sound
financial interest. Under such circumstances, the public service obligation can only be maintained
against compensation, cf. Article 24a.”

% Actof 17.7.1998 No 61 (e.i.f. 1.8.1999).

St Act of 13.7.1969 No 24.

% Act of 21.6.1974 No 55.

% Act of 31.5.1985 No 41.
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4. The award of contracts and compensation in Aust-Agder

(37) Point 1 of the contracts entered into between Aust-Agder and the bus operators provides
that “the contract commits the parties to ensure that the residents of Aust-Agder receive
the best possible local scheduled and school transport services [...]".

4.1 Potential aid recipients

(38) Aust-Agder has concluded contracts for local scheduled and school bus transport
services with the following companies:

e Birkeland Busser AS, owned by Setesdal Bilruter L/L;
e Frolandsruta Frode Oland, owned by Frode Stoltenberg Oland,;
e Hgyvagruta AS, until its merger with Nettbuss Sgr AS in 2009;

e Nettbuss Sgr AS, which is part of the Nettbuss-group and owned by the bus
transport company Nettbuss AS, which is owned by Norges Statsbaner AS.**

e Risgr and Tvedestrand Bilruter AS (“RTB”), until its merger with Nettbuss Sgr
AS since 2009;

e Setesdal Bilruter L/L whose three main shareholders are Sigmund Aune, Bravig
Holding AS and Bykle Municipality. Additionally, several other municipalities
within Aust-Agder and some in Vest-Agder are shareholders; and

e Telemark Bilruter whose main shareholders are Vinje Municipality, Seljord
Municipality and Seljord Sparebank; in addition, several municipalities in the
Telemark County own shares in the company.

(39) These companies have been operating scheduled and school bus transport in Aust-
Agder since before the entry into force of the EEA Agreement in Norway on 1 January
1994. As from 2009, and following the merger of Nettbuss Sgr AS with Hgyvagruta AS
and RTB, five operators have remained to carry out the transport services under the
Aust-Agder contracts.®

(40) The right and the obligation to provide local scheduled and school bus transport has
been awarded through concessions, as well as, at a later stage, in combination with the
award of separate contracts to the bus transport operators. The two most recent awards
of concessions covered periods of ten years (1993-2003 and 2003-2013). The awards of
concessions and contracts have routinely been extended to the same bus transport
operators during the two concession periods.

(41) All the operators carry out commercial activities outside the public service remit. These
activities consist of freight transport, tour buses, taxi services and express bus routes.

% Norges Statsbaner AS (NSB) is train operator for passengers in Norway. It is owned by the Ministry

of Transport and Communications. In addition to provide transport services by train or by bus, the
company is also engaged in cargo trains, foreign train transport and real estate activity.

The merger was notified to the Norwegian company registry on 10 and 11 June 2009 and the
companies Hgyvagruta AS and RTB were removed from the registry on 3 and 5 September 2009.

35
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(42) The Norwegian authorities have stated that Telemark Bilruter AS has kept separate
accounts for the public service and the commercial activities since 2000. Since 1
January 2012, the Norwegian authorities have confirmed that Telemark Bilruter has
kept separate accounts for the contracts between the County of Telemark on the one
hand and the County of Aust-Agder on the other. Frolandsruta Frode Oland has not kept
separate accounts. Nettbuss Sgr AS, L/L Setesdal Bilruter and Birkeland Busser AS
introduced account separation in 2009. As for Hgyvagruta AS and RTB, the Norwegian
authorities have not been able to provide information whether the companies have kept
separate accounts. As from their merger with Nettbuss Sgr AS in 2009, their accounts
have been incorporated to those of Nettbuss Ser AS.

4.2 The award of contracts have been linked to the award of concession

(43) With the exception of Birkeland Busser AS, all bus companies referred to above have
been operating scheduled and school bus transport in the area for decades. In fact, most
of them were awarded concessions shortly after the concession system was introduced
in 1947. Birkeland Busser AS was established in the late 1980s and has since been
operating local bus routes.

4.3 The award of contracts between 1988 and 2003

(44) From 1988, Aust-Agder concluded agreements with each bus operator holding a
concession. The duration of these agreements was for one year with the possibility of
automatic renewal for a year at a time.

(45) These agreements did not provide a formula on how to calculate the public service
compensation. The compensation was based on negotiations. However, the contracts
provided an obligation upon each bus company holding a concession to prepare a
production plan and a budget proposal indicating their expected income and costs. This
proposal should, as far as possible, be based on the accounts, statistics and also on
prognosis of predictable costs and income plus the traffic evolution. Further, the
proposed production costs should correspond to the costs for a normal and well run
operator. This constituted the basis for the negotiations.

4.4 The award of contracts between 2004 and 2008

(46) Following a decision by its County Council of December 2002, Aust-Agder concluded a
new form of individual contracts.

(47) According to the Norwegian authorities, the introduction of these contracts did not
entail any fundamental change compared to the prior system. All contracts continued to
be awarded directly to the existing operators. However, the negotiation-based
compensation system was replaced by the so-called ALFA method. As of 2004, this
ALFA method, which is explained in more detail below under 4.6 and 4.7, was used as
a basis to calculate the compensation for the public service obligations.

(48) The new individual contracts were initially in force from 1 January 2004 until 31
December 2006 and were prolonged by two years until 31 December 2008.

4.5 The award of contracts since 2009

(49) On 12 June 2007, the Aust-Agder County Council decided to award new contracts
directly to the existing bus companies for the next period 2009 to 2012. Following
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negotiations with the bus transport companies, it approved the new contracts on 9
December 2008.

(50) The previous contracts remained largely unchanged. However, the ALFA method was
supplemented by a new indexation system.

(51) The new contracts initially ran from 1 January 2009 until 31 December 2012 and were
prolonged until the end of 2016, except for the contract with Nettbuss Sgr AS which
was extended by two years, until 31 December 2014.

4.6 The ALFA-method to calculate the compensation for local scheduled and
school bus transport (2004-2008)

(52) As from 2004, the level of compensation continued to be concluded on negotiations
between the county and the bus companies, but the basis for the negotiations changed
with the introduction of a new system on how to calculate the compensation, the so-
called “ALFA method”.®

(53) According to the Norwegian authorities, the ALFA method was developed as an
objective and transparent calculation model for costs connected to bus transport. A
fundamental principle has been that the transport companies shall not have their
remuneration calculated based on their own, actual costs, but according to
representative assumptions for their type of enterprises. That said, the ALFA method
provides for a basis for the assumption that costs shall correspond to a lower threshold.
For example, normalised consumption of fuel for a certain number of operations shall
correspond to a level which will mean that 33% of measured values will lie below the
norm and 67% higher than the norm. This means that the system is not based on average
cost, but on the cost of the 33% best run companies.

(54) According to the Norwegian authorities, this method simulates the costs of a well-run
bus company. The normalised cost calculation of bus operations under the ALFA model
includes the following core elements:

a) Calculation of production: number of kilometres per production period per
vehicle; each scheduled route is registered by distance driven, time consumed,
number of days per period and type of bus used. The calculation of the number
of kilometres per vehicle and hours in traffic is included, as well as the average
speed per period.

b) Calculation of costs: unit costs x numbers of kilometres per vehicle; the ALFA-
method takes into account costs such as fuel, tires, spare parts, service,
maintenance, carwash, costs of vehicle, cost of personnel (drivers), budgets costs
(traffic costs such as ferries, toll etc.), administration costs and other shared cost.
The cost of each items is partially calculated on the basis of prices for input
factors multiplied by their consumption per km, which give the normalised
figure per km;

c) Revenue from traffic operations in the production period; and

% There has been two parallel systems for calculation compensation for bus transport services in

Norway, which share many of the same features. One system is called ALFA, as applied by Aust-
Agder, while the alternative is called BUSSKOST. Both systems are based on the same core
elements but the BUSSKOST is developed and exclusively managed (for a fee) by the consultancy
company Asplan-VIAK.
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d) Calculation of the need for subsidies. The calculation of subsidies is built on the
normalised calculation plus budget costs minus traffic revenue.

(55) The calculation has been based on the production of transport services (i.e. the number
of kilometres driven by vehicles carried out in the various vehicle groups and scheduled
service groups) by each of the companies; then on the ALFA-method’s average costs
for the various cost items; and finally on some adjustments based on costs that are
specific to the individual company due to: geographical and topographical consitions,
traffic conditions and legislation, as well as tariff cited conditions.

4.7 The indexation of the ALFA-method (2009-2014/2016)

(56) As from 2009, the ALFA method was complemented by a system of indexation linked
to certain cost relevant input factors.

(57) From then on, the costs were indexed annually according to the following formula:
055xL+0.30xK+0.15xD

L= change in wage cost (Statistics Norway, statistics of wages within transport)
K=change in the Consumer price index (Statistics Norway)
D=change in fuel cost (Platts Oilgram index in NOR).

(58) The final amount of compensation continued, however to be set based on negotiations.
These negotiations were concluded taking into account the calculations made the
previous years by using the ALFA-method, increased costs of the bus operators and
finally, the general increase of costs by the new system of indexation.

5. Financing project for ATP Kristiansand area

(59) The complainant alleges that Aust-Agder has allocated NOK 1 million annually for
“research and environmental measures” to the bus operators.

(60) According to the information provided by the Norwegian authorities, the municipalities
of Kristiansand, Sognadalen, Sggne, Vennesla, Lillesand, Birkenes and Iveland and the
counties of Vest-Agder and Aust-Agder have established a cooperation project referred
to as the ATP project.

(61) On the basis of the ATP project, as from 2004, only Nettbuss Sgr AS was granted
directly by the project an annual amount of NOK 1 million. As from 2010, that amount
was increased to NOK 2 million and was granted to Nettbuss Sgr AS directly from
Aust-Agder as part of their contract on local scheduled and school bus transport.

6. Comments by the Norwegian authorities

(62) The Norwegian authorities submit that the complaint, without further elaboration,
mainly refers to an Authority Decision that concerned an entirely different case, i.e. bus
transport in Oslo.*” The complainant, according to the Norwegian authorities, has not
substantiated how Aust-Agder has violated the state aid rules, nor has it explained how
the bus companies concerned have been overcompensated. Further, the Norwegian
authorities reject as incorrect the complainant’s allegation that Aust-Agder has
displayed a lack of interest in holding the companies to the terms of the contracts.

7 Decision No 254/10/COL dated 21.6.2010 (AS Oslo Sporveier and AS Sporveisbussene).
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(63) The Norwegian authorities further take the view that the present compensation scheme
in Aust-Agder does not entail state aid within the meaning of Article 61(1) of the EEA
Agreement because it fulfils the criteria laid down in the Altmark judgment.®

(64) As regard the first Altmark criterion, the Norwegian authorities consider the public bus
transport service obligations to be clearly defined as a service of general economic
interest. In that context, the Norwegian authorities point to Article 1(1) of Regulation
1370/2007,* arguing that the obligations at issue have been defined and entrusted by
way of both law, concessions/licences and in the contracts concluded with the
companies.

(65) According to the second Altmark condition, the parameters that serve as a basis for
calculating compensation must be established in advance in an objective and transparent
manner in order to ensure that they do not confer an economic advantage that could
favour the recipient undertakings. The Norwegian authorities submit that the
introduction of the ALFA-method as from 2004, complies with the second condition.
The costs, revenues and the compensation from Aust-Agder are determined in advance
in an objective and transparent manner indicating all the different elements of the
formula that relevant for the calculation.

(66) With regard to the third Altmark condition, the Norwegian authorities argue that the
calculation of the compensation according to the ALFA-method and its indexation does
not exceed what is necessary to cover the costs of the discharge of the public service
obligations, taking into account relevant income and a reasonable profit. They point out
that the compensation in this case is calculated to cover the difference between
estimated income and estimated costs of the company, being applied in an objective and
transparent manner. The operating profit is also relatively low and limited for most of
the companies.

(67) Based on figures made available to the Authority, the Norwegian authorities further
submit that the accounts of the companies operating the public service do not reveal any
overcompensation.

(68) With regard to the fourth Altmark condition, the Norwegian authorities submit that the
ALFA method and the later system of indexation (see above paragraphs 52-58) are both
based on a benchmarking exercise as provided in the Altmark judgment. Thus, the
compensation is calculated on the basis of the costs and incomes of a well run
undertaking and not only the average in the sector concerned.

(69) The Norwegian authorities also submit that the scheme of compensation for public
service bus transport would in any event comply with the requirements of Regulation
1370/2007.

(70) In particular, the Norwegian authorities argue that two of the five contracts meet the
requirements of Article 5(4) of Regulation 1370/2007, which provides for thresholds

% Case (C-280/00 Altmark Trans GmbH and Regierungsprasidium Magdeburg v

Nahverkehrsgesellshaft [2003] ECR 1-7747 (*‘the Altmark judgment”).

¥ Regulation 1370/2007 of the European Parliament and the Council of 23.10.2007 on the public
passenger transport services by rail and by road and repealing Council Regulations (EEC) Nos
1191/69 and 1107/70 (OJ 315 3.12.2007 p.1), incorporated in the EEA Agreement by means of
section 4(a) of Annex XIlII to the EEA Agreement.
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below which public service contracts can be awarded directly.*’ It is also submitted that
due to the limited number of kilometres driven, the low contract value and the relatively
short duration of the contracts, these have no direct or potential interest to an
undertaking located in other EEA States than Norway.

(71) If the Authority were to conclude that state aid was present in this case, the Norwegian
authorities argue that such aid would in any event have to be classified as existing aid.
In their view, the financing has been carried out on the basis of a scheme that has
existed before the entry into force of the EEA Agreement in Norway in 1994.

(72) 1t is further submitted that no significant changes have been made; neither to the basic
features of the basis for the aid, nor to the source of financing, nor to the aims pursued
by the aid. The aim of the scheme has always been to provide public passenger
transport. Consequently, any aid granted in accordance with the present scheme must,
the Norwegian authorities contend, be considered as existing aid.

(73) As regards the ATP project, the Norwegian authorities have stated that the amount paid
annually to Nettbuss Ser AS aims at maintaining improved bus transport services.

“0 Frolandsruta Frode Oland provides a total annual amount of 120 000 kilometer with a value of
service concession at NOK 2 779 000 in 2010. Also, Telemark Birluter AS provides an annual
amount of 220 000 kilometer with a value of service concession at NOK 7 144 000 in 2010.
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Il ASSESSMENT
1. The presence of State aid

1.1 State aid within the meaning of Article 61(1) of the EEA Agreement

(74) Article 61(1) of the EEA Agreement reads as follows:

““Save as otherwise provided in this Agreement, any aid granted by EC Member
States, EFTA States or through State resources in any form whatsoever which
distorts or threatens to distort competition by favouring certain undertakings or
the production of certain goods shall, in so far as it affects trade between
Contracting Parties, be incompatible with the functioning of this Agreement.”

1.2 The presence of State resources

(75) The Authority notes that the compensation for both local scheduled and school bus
transport is paid from the public budget of Aust-Agder. In the context of Article 61(1)
of the EEA Agreement, both local and regional authorities are considered to be
equivalent to the State.** Hence, Aust-Agder is equivalent to the State for the purposes
of the EEA state aid rules. On this basis, the Authority concludes that the compensation
measure implies the use of State resources.

(76) Equally, the Authority notes that the ATP project is paid from the budget of
municipalities and Aust-Agder. Therefore, the Authority finds that State resources are
involved.

1.3 Undertaking

(77) As provided by Article 61(1) of the EEA Agreement, it must also be established
whether the public service compensation to the five operators (seven operators before
2009), as well as the financing from the ATP project, grant a selective economic
advantage in favour of certain undertakings or the production of certain goods.

(78) The beneficiaries in the present case are bus operators that engage in economic
activities, inter alia scheduled and school bus transport against remuneration (see para.
(41) above). Thus, they all constitute undertakings within the meaning of Article 61(1)
of the EEA Agreement.

1.4  Selectivity

(79) In order to determine whether a measure is selective, the question is whether the
undertaking(s) in question are in a legal and factual situation that is comparable to other
undertakings in light of the objective of the measure.*?

“1 Article 2 of Commission Directive 2006/111/EC on the transparency of financial relations between

Member States and public undertakings (OJ L 318 17.11.2006 p. 17), incorporated at point 1la of
Annex XV to the EEA Agreement.

2 (C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke ECR [2001] 1-8365,
paragraph 41.
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(80) In the present case, the public service compensation has been limited to five (seven
before 2009) companies. Other undertakings engaging in transport activities in Norway
or elsewhere in the EEA, that have been in a similar legal and factual situation, have not
received public service compensation. Therefore, the Authority concludes that the
award of public service compensation is selective.

(81) Furthermore, the financing of NOK 1 million (NOK 2 million as from 2010) from the
ATP project has only been granted to Nettbuss Sgr AS. It is, thus, a selective measure.

1.5 Advantage — Compensation for a public service obligation for local scheduled
and school bus transport

1.5.1 Altmark criteria

(82) In order to constitute state aid, the measure must also confer an advantage that relieves
an undertaking of charges that are normally borne from its budgets.

(83) As regard the grant of a selective economic advantage, it follows from the Altmark
judgment that where a State measure must be regarded as compensation for services
provided by the recipient undertakings in order to discharge public service obligations,
such a measure is not caught by Article 61(1) of the EEA Agreement. In the Altmark
judgment, the Court of Justice held that compensation for public service obligations
does not constitute state aid when four cumulative criteria are met:

e First, the recipient undertaking must actually have public service obligations to
discharge and such obligations must be clearly defined.

e Second, the parameters on the basis of which the compensation is calculated
must
be established in advance in an objective and transparent manner.

e Third, the compensation cannot exceed what is necessary to cover all or part of
the costs incurred in the discharge of the public service obligations, taking into
account the relevant receipts and a reasonable profit.

e Fourth, and finally, where the undertaking which is to discharge public service
obligations is not chosen pursuant to a public procurement procedure which
would
allow for the selection of the tender capable of providing those services at the
least
cost, the level of compensation needed must be determined on the basis of
analysis of the costs which a typical undertaking, well run and adequately
equipped, would have incurred. **

1.5.2 1994 - 2003

(84) According to the information provided by the Norwegian authorities, from 1994 to
2003, no objective and transparent parameters for the calculation of the compensation
existed (2nd Altmark criterion). The compensation was in principle based on
negotiations between the individual operators and Aust-Agder, which cannot exclude
overcompensation, even though, according to the agreements, each operator should,
prior to these negotiations, have presented a plan of the relevant route production and

** " The Altmark judgement, paragraphs 87-93.
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also provided a budget proposal of its costs and income (3rd Altmark criterion). In
addition no method determining the level of compensation in relation to the costs of an
efficient operator (4th Altmark criterion) was in place.

(85) As a result, the Authority concludes that before 2004, the Altmark criteria were not
cumulatively met.

1.5.3 Since 2004
1.5.3.1 The first Altmark condition

(86) The relevant bus operators have been under public service obligations to provide local
scheduled and school bus transport services in Aust-Agder.

(87) The public service obligations have been based on (1) the CTA and the CTR, and on
provisions in the Education Act, all stating that the grant of concession involves an
obligation to carry out the transport services stipulated in the concession; (2) the
concessions granted to the relevant operators, which cover the provision of local
scheduled and school bus transport services in Aust-Agder; and (3) the individual
contracts between Aust-Agder and the operators.

(88) Further, it is possible to identify in the relevant contracts the service providers, the
duration of the service period, the nature of the public service obligations of operating
collective transport services in the local network. Hence, the Authority takes the
preliminary view that the first condition of the Altmark judgement has been fulfilled
since 2004.

1.5.3.2 The second Altmark condition

(89) As regards the second condition, the Authority observes that the parameters for
calculating the compensation changed with the introduction of the ALFA model as from
2004.

(90) As it is presented by the Norwegian authorities, the ALFA method appears to contain
parameters on how to calculate the compensation that are established beforehand in an
objective and transparent manner, e.g. calculation of production on the basis of the
number of kilometres per production period per vehicle or calculation of costs on the
basis of unit costs multiplied by the number of kilometres per vehicle. That being said,
negotiations about the exact amount of the compensation to be granted take place after
the ALFA method has been applied. This begs the question whether the systematic use
of such negotiations, ex post, entails that the calculation of compensation in practice
leaves room for discretionary adjustment.** As a result, the Authority, based on the
information before it, has doubts as to whether the second condition of Altmark has
been met since 2004.

1.5.3.3 The third Altmark condition

(91) The third condition is that the compensation shall not exceed what is necessary to cover
all — or part of — the costs incurred in discharging the public service obligations, taking
into account relevant receipts and a reasonable profit for discharging those obligations.

“ Commission Decision of 23.2.2011 on State aid C 58/06 (ex NN 98/05) implemented by Germany
for Bahnen der Stadt Monheim (BSM) and Rheinische Bahngesellschaft (RBG) in the
Verkehrsverbund Rhein-Ruhr, OJ L 210 17.8.2011 p. 1.
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(92) Inthat regard, the EFTA Court already held in Joined Cases E-10/11 and E-11/11 :

“If it is shown that the compensation paid to the undertakings operating the public
service does not reflect the costs actually incurred by that undertaking for the
purposes of that service, such a system does not satisfy the requirement that
compensation cannot exceed what is necessary to cover all or part of the costs
incurred in the discharge of public service obligations, taking into account the

relevant receipts and a reasonable profit for discharging those obligations™.*

(93) It is evident from the information submitted that all operators involved carry out
activities outside the public remit. However, concerning Telemark Bilruter AS, the
company has not kept separate accounts for the public service contracts in Aust-Agder
and its public service contracts with the county of Telemark until the end of 2011,
although it has kept separate accounts for the public service and the commercial
activities since 2000; concerning Nettbuss Sgr AS (including the two companies that
were merged with Nettbuss Sgr AS in 2009: RTB and Hgvagruta AS) no complete
figures showing the full accounts from 2004 onwards have been submitted and Nettbuss
Ser AS has not kept separate accounts before 2009; as for RTB and Hgvagruta AS there
has been no information submitted for the period until they ceased to exist with the
merger of 2009; L/L Setesdal Bilruter and Birkeland Busser AS have not kept separate
accounts before 2009; finally, as to Frolandsruta, the Norwegian authorities have not
been able to provide information whether the company has kept separate accounts.

(94) Consequently, at this stage, the Authority considers that there has been no complete,
transparent and objective information available as to the costs and revenues of the
public service operations as opposed to those of other commercial activities. Even
though for some companies the accounts have been kept separate, it is not clear whether
there are common costs between the public service provided in Aust-Agder and the
activities outside the public service remit in Aust-Agder. Furthermore, it is not clear
how these potential common costs have been allocated to avoid cross-subsidization.

(95) Further, the Authority recalls that the calculattion of the final compensation was not
only based on the application of the ALFA method, but also on subsequent negotiations.
In principle, the use of negotiations cannot guarantee that the amount of compensation
finally granted does not exceed what is necessary for the discharge of public service
obligations.

(96) In view of the above, the Authority cannot exclude that any of the companies have been
overcompensated for the provision of the public services since 2004. Given that
separate accounts have not been consistently kept by the companies since 2004, and that
no proper allocation of common costs has been reported, it is not clear at this stage
whether the final compensation agreed on the basis of negotiations covers solely the
cost of the public service.*® As a result, the Authority doubts whether the third Altmark
condition has been fulfilled since 2004.

> Pparagraph 170. See for comparison, Joined Cases C-34/01 to C-38/01 Enirisorse [2003] ECR I-
14243, paragraphs 37-40.

¢ See in this respect the Judgment of the EFTA Court of 8.10.2012 in Joined Cases E-10/11 and E-
11/11, paragraph 175.
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1.5.3.4 The fourth Altmark condition

(97) In this case, the bus operators’ compensation has not been determined on the basis of a
public procurement procedure. Rather, the Norwegian authorities submit that the
compensation scheme in Aust-Agder was based on a benchmarking exercise that
ensures that the compensation granted covers but the cost of a well run operator (as
compensation calculated under the ALFA model is based on the costs of the 33% best
run bus companies).

(98) The Authority acknowledges the measures taken by the Norwegian authorities to
increase the efficiency of the operators concerned. However, at this stage, the Authority
cannot conclude on the applicability of the fourth Altmark criterion, due to the fact that
the ALFA method does not specify in detail the sample of undertakings that were taken
into account for benchmarking purposes. In addition, no analytical ratios representative
of productivity (such as turnover to capital employed, total cost to turnover, turnover
per employee, value added per employee or staff costs to value added) or quality of
supply have been submitted.*” The Authority also entertains doubts as to whether all
relevant costs for the discharge of the public service correspond to the lower threshold
as envisaged by the ALFA method, or only a sample (e.g. fuel consumption), and only
for a certain number of operations.

(99) Therefore, it is not clear at this stage whether the ALFA method applies a cost analysis
that corresponds to the totality of the costs of an efficient undertaking — and in such a
case the fourth criterion would be met — or a cost analysis that provides incentives to
companies to become more efficient than before on the basis of selective cost factors —
and in such a case the fourth criterion could not be met. In addition, the fact that the
final compensation is set on the basis of negotiations may be held to allow for
discretionary cost adjustments that cannot reflect the costs of an efficient operator.

(100) As a result, the Authority doubts whether the fourth Altmark condition has been
fulfilled since 2004.

1.5.3.5 Conclusion on the Altmark test

(101) Based on the information submitted, the Authority cannot, at this stage, conclude that
the compensation awarded since 2004 for the local scheduled and school bus transport
service obligations in Aust-Agder complies with all the four criteria in the Altmark
judgement. The presence of an advantage granted to an undertaking for performing
public service obligations in the meaning of Article 61(1) of the EEA agreement cannot
thus be excluded.

1.6 Advantage — ATP Project

(102) If a recipient undertaking receives an economic advantage from the State, which it
would not have obtained under normal market condition, such an advantage would
normally involve state aid.

(103) Since 2004, Nettbuss Sgr AS has received NOK 1 million from the ATP project on an
annual basis. In 2010 the amount was increased to NOK 2 million. This would appear to
constitute an economic advantage that Nettbuss Sgr AS is unlikely to have obtained

4T See the Auhtority’s Guidelines on the application of the state aid rules to compensation granted for

the provision of services of general economic interest (n.y.r), paragraphs 72 and 73.
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under normal market conditions. However, the Authority has not received adequate
information that would enable it to make a proper assessment of whether the annual
payments constitute state aid.

(104) Due to the absence of such information, the Authority cannot presently assess whether
these amounts are connected to the award of compensation by Aust-Agder, or whether
they constitute, or form part of, a separate scheme.

(105) Therefore, based on the information before it, the Authority cannot exclude that the
ATP project provides an advantage to Nettbuss Sgr AS that may entail state aid in the
meaning of Article 61(1) of the EEA Agreement.

1.7 Distortion of competition and effect on trade between Contracting Parties

(106) Next, the Authority must examine whether the measures are liable to affect trade and to
distort competition.*®

(107) Since before the entry into force of the EEA Agreement in Norway, several
undertakings have been providing scheduled bus services in Aust-Agder. The Authority
thus Egncludes that the annual compensation has been liable to distort competition since
then.

(108) With respect to the effect on trade and the fact that the present case concerns a local
market for bus transport in Aust-Agder, the Authority recalls that in the Altmark
judgment, which also concerned regional bus transport services, the Court of Justice
held that:

“a public subsidy granted to an undertaking which provides only local or
regional transport services and does not provide any transport services outside
its State of origin may none the less have an effect on trade between Member
States ... The second condition for the application of Article 92(1) of the Treaty,
namely that the aid must be capable of affecting trade between Member States,
does not therefore depend on the local or regional character of the transport
services supplied or on the scale of the field of activity concerned.””*

(109) This means that even if — as in the present case — only a local or regional bus transport
market (Aust-Agder) may be concerned, public funding made available to one operator
in that market is still liable to affect trade between Contracting Parties.>* Consequently,
the Authority considers that the annual compensation is liable to affect trade between
Contracting Parties.

8 See Joined Cases E-5/04, E-6/04 and E-7/04, Fesil and Finnfjord and Others v EFTA Surveillance

Authority [2005] EFTA Court Report 117 at paragraph 93.

Moreover, the Court of Justice observed in its Altmark judgment that since 1995, several EU

Member States had voluntarily opened up certain urban, suburban or regional transport markets to

competition from undertakings established in other EU Member States. The risk to inter-Member

State trade was thus not hypothetical but real, as the market was open to competition (paragraphs 69

and 79).

Paragraphs 77 and 82 of the Altmark judgment.

1 See also Case 102/87 France v Commission [1988] ECR 4067, paragraph 19; Case C-305/89 Italy v
Commission [1991] ECR 1-1603, paragraph 26.

49
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(110) Moreover, the Authority takes the preliminary view that the same considerations apply,
mutatis mutandis, both to the school transport activities®® and to the ATP project.

1.8 Conclusion

(111) The Authority considers that the compensation awarded by Aust-Agder to the seven bus
operators for local scheduled and school bus transport prior to 2004 constitutes state aid
within the meaning of Article 61(1) of the EEA Agreement.

(112) Furthermore, the Authority has doubts as to whether the compensation awarded by
Aust-Agder to the seven bus operators for local scheduled and school bus transport from
2004 until today constitutes state aid within the meaning of Article 61(1) of the EEA
agreement.

(113) Finally, the Authority takes the preliminary view that the financing of Nettbuss Sgr AS
on the basis of the ATP project may entail state aid in the meaning of Article 61(1) of
the EEA agreement.

2. The classification of new and existing aid

2.1 The legal provisions — the EFTA Court’s Judgement in Case E-14/10

(114) According to Article 1(c) of part Il of Protocol 3 SCA,; “new aid” shall mean:

“all aid, that is to say, aid schemes and individual aid, which is not existing aid,
including alterations to existing aid.”

(115) The relevant provisions, Article 1(b)(i) and (v) of Part Il of Protocol 3 SCA provide that
“existing aid” shall mean:

“all aid which existed prior to the entry into force of the EEA Agreement in the
respective EFTA States, that is to say, aid schemes and individual aid which were
put into effect before, and are still applicable after, the entry into force of the EEA
Agreement;[...]"

and

““aid which is deemed to be an existing aid because it can be established that at the
time it was put into effect it did not constitute an aid, and subsequently became an
aid due to the evolution of the European Economic Area and without having been
altered by the EFTA State [...]”

(116) In its judgment in Case E-14/10, the EFTA Court held:

“Whether the aid granted [...] constitutes ““existing aid”” [...] depends upon the
interpretation of the provisions of Protocol 3 SCA [...]”

2. See Commission decision to open the investigation in case C54/2007 (Germany) State aid to

Emslandische Eisenbahn GmbH (OJ C 174 9.7.2008 p. 13), paragraph 119.
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“[...Jto qualify as an ““existing aid measure” under the EEA State aid rules, it must
be part of an aid scheme that was put into effect before the entry into force of the
EEA Agreement.”>

2.2 Definition of an aid scheme
(117) Article 1(d) of Part 11 of Protocol 3 provides that an “aid scheme”:

“shall mean any act on the basis of which, without further implementing measures
being required, individual aid awards may be made to undertakings defined within
the act in a general and abstract manner and any act on the basis of which aid
which is not linked to a specific project may be awarded to one or several
undertakings for an indefinite period of time and/or for an indefinite amount;**

(118) Article 1(e) of Part 11 of Protocol 3 provides that “individual aid”:

“shall mean aid that is not awarded on the basis of an aid scheme and notifiable
awards of aid on the basis of an aid scheme;”

(119) This distinction is of particular importance in the context of existing aid, as Protocol 3
provides the Authority with the competence to keep under constant review existing
systems of aid.>* Likewise, Section V of Part 11 of Protocol 3 applies only to existing aid
schemes.

(120) The Authority notes that this definition entered the EEA Agreement in 2001 when the
Procedural Regulation was incorporated as Part Il of its Protocol 3.°° Prior to 2001,
there was no similarly precise EEA law definition of an aid scheme. Moreover, the
rationale for the concept of existing aid must be borne in mind, i.e. to provide both
beneficiaries of state aid and the EFTA States with legal certainty regarding
arrangements that predate the entry into force of state aid control in their legal systems,
whilst empowering the Authority to bring such systems in line with EEA law.

(121) Furthermore the Authority notes that the case-law of the European Courts does not
provide for detailed guidance as regards the interpretation of this definition. While not
bound by either, the Authority has found it useful to review its own case practice and
that of the European Commission and found that existing “aid schemes” have been held
to encompass non-statutory customary law>’ and administrative practice related to the
application of statutory®® and non-statutory law®. In one case, the European

% Paragraphs 50 and 53.

*  Cf. Article 1.1 of Part | of Protocol 3.

> The Authority considers that the terms “aid schemes” and “systems of aid” are synonyms

¢ Council Regulation 659/1999 laying down detailed rules for the application of Article 93 of the EC
Treaty (OJ L 83 27.3.1999 p.1).

" See the Authority’s Decision No 405/08/COL HFF (OJ L 79 25.3.2010 p. 40), Chapter 11.2.3.1, p.

23: “The State guarantee on all State institutions for all their obligations follows from general

unwritten rules of Icelandic public law predating the entry into force of the EEA Agreement. The

guarantee is applicable to all State institutions, regardless of when they are established, or of their

activities, or changes in those activities. This possible aid measure must be regarded as a scheme

falling within the definition in Article 1 (d) in part Il of Protocol 3 to the Surveillance and Court

Agreement.”

See Commission Decision in Case E-45/2000 (Netherlands) Fiscal exemption in favour of Schiphol

Group (OJ C 37 11.2.2004 p. 13).

% From the Authority’s Decision No 491/09/COL Norsk Film group (OJ C 174 1.7.2010 p. 3), Chapter
1.2 p. 8: “the yearly payments made by the Norwegian State since the 1970s to Norsk FilmStudio

58
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Commission found that an aid scheme relating to Anstaltslast and Gewahrtragerhaftung
was based on the combination of an unwritten old legal principle combined with
widespread practice across Germany.

(122) The Authority observes that the compensation for carrying out bus transport in Aust-
Agder has from before the entry into force of the EEA Agreement in Norway on 1
January 1994, been provided on the basis of the CTA and the CTR (and the relevant
legislation preceding them). Furthermore, since before the entry into force of the EEA
Agreement, compensation for the provision of school transport services has been
awarded on the basis of the Act on Education (and the relevant legislation preceding it).

(123) Further, in order to conclude on the existence of an aid scheme, it is necessary to
examine whether the legal framework for the financing of scheduled and school bus
transport in Aust-Agder meets the three criteria of Article 1(d) of Part Il of Protocol 3:
(1) an act on the basis of which aid can be awarded, (ii) an act that shall not require any
further implementing measures, and (iii) an act that shall define the potential aid
beneficiaries in a general and abstract manner.

(124) As for the first criterion, the Authority notes that the CTA, the CTR and the Education
Act are acts on the basis of which Aust-Agder awarded the compensation.

(125) As for the second criterion, it is noted that the administration of any aid scheme requires
a certain decision-making process that allows for individual awards of aid without the
adoption of further implementing measures.

(126) In turn, a mere “technical application”, as indicated above, of the provisions providing
for the scheme would thus not be an implementing measure.®* Moreover, the mere fact
that a decision awarding aid under an aid scheme has implications for the budget of the
authority administering that scheme, cannot, in the Authority’s view, mean that such
decisions are to be regarded as implementing measures.®?

AS/Filmparken AS for the production of feature films and to maintain an infrastructure necessary
for the production of films were based on an existing system of aid. The Authority considers that in
this case, where regular payments were consistently made over a very long period of time, the
practice shows that state support was an essential element in the financing of the company. The
Authority considers on that basis that the annual grants were made under an existing system of state
aid within the meaning of Article 62 EEA.” In that case, the Authority opened the formal
investigation into a payment of NOK 36 million that had been made in addition to the regular
payments and an alleged preferential tax measure. With Decision No 204/11/COL (OJ L 287
18.10.2012 p. 14) the Authority closed the procedure on the basis that the NOK 36 million payment
was made on the basis of the existing aid scheme and that the tax measure did not constitute state
aid.

See Commission Decision in Case E-10/2000 (Germany) State guarantees for public banks in
Germany (OJ C 150 22.6. 2002 p. 6).

See Commission Decision in Case E 4/2007 (France) Charges aéroportuaires (OJ C 83 7.4.2009 p.
16), paragraph 56.

See to that effect, the judgment of the EFTA Court in Case E-14/10 Konkurrenten, at paragraphs 74-
75, where the EFTA Court states as follows:

“In the case at hand, the City of Oslo was entitled, under the provisions of the 1976 Transport Act
and the implementing regulations, to provide financial support in order to enable the operation of
non-profitable scheduled bus services. The fact that the level of the compensation was “‘negotiated™
does not, as such, entail that the payments did not cover actual losses incurred in the operation of
those services and were per se not covered by the scheme. The Court considers that in so far as the
compensation payments were indeed used to finance the operation of non-profitable scheduled bus
services, the defendant may correctly have classified those payments as existing aid.
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(127) In a similar vein, considering acts of entrustment, such as the award of a concession,
this, as any entrustment, specifies one particular undertaking, and cannot by definition
thus relate to a group of undertakings “defined in a general and abstract manner”
(compare the third criterion).

(128) In contrast, the Authority is of the view that “implementing measures” should be
understood to entail a certain degree of discretion, that would influence to a significant
degree the amount, characteristics or conditions under which the aid is granted. In
particular, it would seem that every scheme determines the purpose which aid can be
awarded for. Thus, where a public body, for example, is empowered to use different
instruments to promote the local economy and grants several capital injections, this
implies the use of considerable discretion as to the amount, characteristics or conditions
and purpose for which the aid is granted, and is hence not to be regarded as an aid
scheme.®

(129) In the case at hand, Aust-Agder was responsible for the management and funding of the
local scheduled and school bus transport within its territory.® It is clear that no further
legislative measures needed to be adopted for the compensation payments to the
undertakings involved. The Authority, thus, is of the opinion that the CTA, the CTR and
the Education Act limit the discretion of Aust-Agder, in the sense that the county is
bound by that legal framework when taking decisions on the amount of compensation,
the characteristics, conditions and purpose for which the aid is granted.

(130) The compensation can only be granted for the purpose of financing local scheduled and
school bus transport in the areas concerned. Aust-Agder is not entitled to award aid for
different purposes on the basis of the provisions described above.

(131) Also, the State is responsible for the coordination and development of public transport
in Norway and exercises this prerogative in a way that restricts the counties’ powers.

(132) As for the third criterion, the same compensation systems in Aust-Agder have applied
and still apply to all concessionaires that are entrusted with the provision of bus services
on unprofitable routes.

(133) Accordingly, the Authority considers that an aid scheme has been and still is in place in
Aust-Agder. The provisions providing for that aid scheme are the CTA, the CTR, the
Education Act and the relevant administrative practice in Aust-Agder.

2.3 Definition of existing aid

(134) Article 1(b)(i) of Part 1l of Protocol 3 provides that existing aid encompasses all aid
which existed prior to the entry into force of the EEA Agreement in the respective
EFTA States, that is to say, aid schemes and individual aid which were put into effect
before, and are still applicable after the entry into force of the EEA Agreement.

(135) Here, the provisions providing for the scheme have been in place since before the EEA
Agreement entered into force in Norway on 1 January 1994. As the market for local bus

The argument that the aid must be considered as new aid because it was granted on an annual and
discretionary basis under the city budget must (...) be rejected.”
88 Cf. Case SA.21654 (ex NN-69/2007 and C-6/2008) Public Commercial Property Aland Industrihus
(OJ L 12512.5.2012 p. 33), paragraphs 107-109 in particular.
With the exception of primary school transportation, for which the municipalities are obliged to pay
a tariff.
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transport was already exposed to some competition on that date, the Authority is of the
view that the financing of local scheduled and school bus transport on the basis of the
CTA, the CTR and the Education Act constitutes an existing aid scheme that existed
before January 1994 and remained applicable thereafter.

(136) Further, Article 1(c) of Part Il of Protocol 3 provides that “new aid” is:

“all aid, that is to say, aid schemes and individual aid, which is not existing aid,
including alterations to existing aid;”

(137) In its judgment Namur, the Court of Justice stated the following:

“[...] the emergence of new aid or the alteration of existing aid cannot be assessed
according to the scale of the aid or, in particular, its amounts in financial terms at
any moment in the life of the undertaking if the aid is provided under earlier
statutory provisions which remain unaltered. Whether aid may be classified as new
aid or as alteration of existing aid must be determined by reference to the provisions
providing for it.”” ®

(138) Moreover, as Advocate-General Trabucchi pointed out in his Opinion in Van der Hulst,
modifications are substantial if the main elements of the system have been changed,
such as the nature of the advantage, the purpose pursued with the measure, the legal
basis, the beneficiaries or the source of the financing.®®

(139) Purely formal or administrative changes to an aid scheme do not lead to the
reclassification of existing aid as new.®’

(140) As shown above, the financing of bus transport services in Aust-Agder has been
provided on the basis of an aid scheme consisting of the CTA, the CTR, the Education
Act and the administrative practice in Aust-Agder. In 2004 the administrative practice
was amended with the introduction of the ALFA method, on the basis of which new
contracts were concluded for the period 2004-2008. This ALFA method was
supplemented by the introduction of a new indexation system, on the basis of which
new contracts with the same operators were signed to cover the period 2009-2012 with
the possibility of prolongation for up to additional four years. The question is whether
the introduction in 2004 of a new financing system though the ALFA method and its
later indexation can be considered as features that change the existing aid scheme to
new aid.

(141) The ALFA method, as explained above in Part I, Sections I, 4.6 and 4.7, is a system
used to calculate the costs connected to bus transportation. Its later indexation
introduced several cost relevant parameters, such as fuel costs or wage costs, on the
basis of which the compensation is to be calculated. The introduction of this system
does not appear to have changed the legal basis and the aim for awarding the
compensation or the beneficiaries involved. Nevertheless, the Authority doubts whether
the substance of the scheme remained unaffected. Before 2004, the compensation was
determined on the basis of negotiations and the compensation so agreed might simply

65 Case C-44/93 Namur-Les Assurances du Crédit [1994] ECR 1-3829, paragraph 28.

% Opinion of Advocate General Trabucchi in Case 51/74 Van der Hulst [1975] ECR 79.

7 See Article 4(1) of the consolidated version of the Authority’s Decision No 195/04/COL of
14.7.2004 on the implementing provisions referred to under Article 27 of Part Il of Protocol 3
(available at: http://www.eftasurv.int/media/decisions/195-04-COL.pdf). See also the opinion of
Advocate General Lenz in Namur.
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have covered the difference that could not be covered by revenues, including a
reasonable profit. As a result, the Authority doubts whether the basic features on how to
calculate the compensation have been significantly altered by the introduction of the
ALFA method.

(142) The Authority recalls that if an alteration affects the substance of an existing aid scheme
andezgt is not clearly severable from it, then the whole scheme is transformed into new
aid.

(143) Therefore, the Authority doubts whether the change introduced with the ALFA method
and its indexation has substantially altered the existing aid scheme. In case the
Authority would come to the conclusion that this change is substantial, and not
severable from it, the scheme, in its entirety, would have turned into new aid as of 1
January 2004.

2.4 Conclusion

(144) The Authority concludes that there is an aid scheme in place in Aust-Agder based on the
CTA, the CTR, the Act on Education and the administrative practice. The Authority is
of the view that scheme was existing in nature at least until the end of 2003, but has
doubts as to whether the scheme may have turned into new aid with the introduction of
the ALFA method on 1 January 2004.

3. Whether the aid was granted on the basis of an existing aid scheme

(145) In its judgment in Case E-14/10, the EFTA Court stated the following on the question of
the existing or new nature of the aid:

“(...) in so far as the compensation payments were indeed used to finance the
operation of non-profitable scheduled bus services, the [Authority] may correctly
have classified those payments as existing aid.

However, (...) any aid granted to Oslo Sporveier in excess of the losses actually
incurred in connection with the services in question cannot be regarded to
constitute, on the basis of that aid scheme, existing aid (...)""*°

(146) 1t follows from the judgment of the EFTA Court that only payments made on the basis
of the existing aid scheme can be considered as existing aid disbursed under that
scheme. Conversely, payments not made on the basis of the provisions providing for the
scheme cannot be protected by the existing aid nature of that scheme.”

(147) The Authority doubts at this stage whether the aid, in its entirety, has been granted on
the basis of an existing aid scheme, which entitled concessionaires that provided public
scheduled bus services in Aust-Agder to a compensation which would cover the
difference between ticket revenue and cost for discharging the public service, including
a reasonable profit. It is recalled that, the bus operators have not consistently kept
separate accounts for public service activities and the activities outside the public

68 Case T-195/01 Gibraltar v Commission ECR [2002] 11-2309, paragraphs 109 ff.

% Pparagraphs 74 and 76.

" The same logic applies for schemes that have been approved by the Authority or the European
Commission. See for example Case C-47/91 Italy v Commission [1994] ECR-4635, paragraphs 25—
26.
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service remit.”" Nor can the Authority determine whether common costs have been
properly (or at all) allocated between these two kinds of activities.

(148) In line with the above cited judgment of the EFTA Court, the Authority is of the view
that any aid not granted on the basis of the existing aid scheme would have to be
qualified as new aid.

(149) In addition, the Authority at present has not received enough information that would
enable it to consider whether the financing of Nettbuss Sgr AS on the basis of the ATP
project is part of the overall existing aid scheme at place in Aust-Agder. To the extent,
thus, that the ATP project is not part of that existing aid scheme, it constitutes new aid.

4. Notification of new aid

(150) According to Article 1(3) of Part I of Protocol 3, new aid must be notified to the
Authority, and cannot be put into effect before the Authority has taken a decision
authorising it (the standstill obligation).

(151) Should the Authority conclude that new aid has been granted, there would be a breach
of the standstill obligation, given that this aid has been put into effect, whilst not having
been notified to, nor approved by, the Authority.

5. Compatibility
5.1 The legal framework

(152) The compatibility of public service compensation for transport by road’? is assessed on
the basis of Article 49 of the EEA Agreement. This provision cannot be applied directly,
but only by virtue of Council Regulations, i.e. Regulation 1191/69"° or Regulation
1370/2007. An essential element under both regulations is to verify that aid in the
form of public service compensation only covers the cost of the public service
(including a reasonable profit) and does not lead to overcompensation.

5.2 Potential aid granted outside an existing aid scheme

(153) In case the compensation for local scheduled and school bus transport services was
granted in excess of what was allowed for under the existing aid scheme (until 2004, or
alternatively, until today, if the nature of the aid was not altered by the introduction of
the ALFA method), this would constitute new aid. It is the Authority’s preliminary view
that such new aid, which in practice would represent a form of overcompensation,
would likely to be incompatible with the EEA Agreement, in particular its Article 49
and Regulations 1191/69 or 1370/2007, as overcompensation by definition exceeds
what is necessary for the operation of the public service.

™ See paragraph (42) of this Decision.

2. Cf. Article 47 of the EEA Agreement.

®  Regulation 1191/69 on public service in transport by rail, road and inland waterway (OJ L 156
8.6.1969 p. 8), incorporated into the EEA Agreement by means of Annex XIIl to the EEA
Agreement.

™ Regulation 1370/2007 of the European Parliament and of the Council of 23.10.2007 on public
passenger transport services by rail and by road and repealing Council Regulations (EEC) Nos
1191/69 and 1107/70 (OJ L 315 03.12.2007 p. 1), incorporated in the EEA Agreement by means of
Annex XIII to the EEA Agreement. Regulation 1370/2007 entered into force in Norway on 1
January 2011, see Regulation of 17.12.2010 No 1673.
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5.3 Potential new aid granted after 2004

(154) In case the Authority should come to the conclusion that the introduction of the ALFA
method entailed that the compensation disbursed from then on constituted new aid, the
compatibility of that aid would have to be assessed.

(155) The Authority notes that the Norwegian authorities have submitted some arguments
relating to the compatibility of the compensation granted by Aust-Agder, pursuant to
Regulation 1370/2007 and Article 49 of the EEA Agreement.

(156) The Authority concurs that the bus operators have been the subject of genuine and
clearly defined public service obligations, pursuant to Article 4 of Regulation
1370/2007. These obligations have been based on: (1) the CTA and the CTR, and the
Education Act; (2) concessions granted to the relevant operators, which cover the
provision of local scheduled and school bus transport services in Aust-Agder; and (3)
individual contracts between Aust-Agder and the operators.

(157) Article 4 of Regulation 1370/2007 requires furthermore that the public service
concession establishes in advance, in an objective and transparent manner, the
parameters on the basis of which the compensation payment is to be calculated in a way
that prevents overcompensation. Moreover, the arrangements for allocating costs to the
provision of the services should be clear so that only the costs associated with public
service obligation is taken into consideration.

(158) With regard to this provision, the Authority has already expressed doubts as to whether
the parameters to calculate the compensation have been established in advance; and
whether there is overcompensation.” Therefore, it cannot be established that the aid in
the form of public service compensation only covers the cost of the public service
(including a reasonable profit) and does not lead to overcompensation. Thus, as the
Authority cannot take a final view on this matter. Therefore, the Authority cannot at this
stage conclude that the compensation system at hand complies with the EEA Agreement
on the basis of its Article 49 and Regulation 1370/2007 (or Regulation 1191/69).

(159) Concerning the ATP project, in the absence of sufficient information, the Authority
cannot presently appraise the compatibility of that measure with the EEA Agreement on
the basis of its Article 49 and Regulation 1370/2007 (or Regulation 1191/69) or any
other provision of the EEA Agreement.

6. Conclusion

(160) Based on the information submitted by the complainant and by the Norwegian
authorities, and having carried out a preliminary assessment, the Authority considers
that the compensation to local scheduled and school bus transport operators in Aust-
Agder prior to 2004 constitutes state aid within the meaning of Article 61(1) of the EEA
Agreement.

(161) Moreover, it is the Authority’s preliminary view that compensation to local scheduled
and school bus transport operators in Aust-Agder since 2004 may entail state aid within
the meaning of Article 61(1) of the EEA Agreement.

(162) The Authority is of the view that there is an existing aid scheme at place in Aust-Agder
until the end of 2003 based on the CTA, the CTR, the Act on Education and the

> Paragraphs 89-96 above.
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administrative practice. The Authority, however, has doubts as to whether that scheme
has been materially altered as from 2004.

(163) In case new aid has been granted as from 2004, the Authority doubts, on the basis of the
information provided, whether such aid would be compatible with Article 49 of the
EEA Agreement and Regulations 1191/69 or 1370/2007.

(164) The Authority has further doubts as to whether there is overcompensation that is not
based on the existing aid scheme, and is thus considered as new aid, and whether such
potential new aid is compatible with the functioning of the EEA Agreement.

(165) It is the Authority’s preliminary view that the financing of Nettbuss Sgr AS on the basis
of the ATP project may entail state aid in the meaning of Article 61(1) of the EEA
Agreement. To the extent that the ATP project is not part of the existing aid scheme in
Aust-Agder, it constitutes new aid.

(166) However, the Authority does not presently have sufficient information that would
enable it to consider whether the ATP project would be compatible with Article 49 of
the EEA Agreement and Regulations 1191/69 or 1370/2007, or any other provisions of
the EEA Agreement.

(167) Therefore, and in accordance with Article 4(4) of Part 1l of Protocol 3 SCA, the
Authority is obliged to open the procedure provided for in Article 1(2) of Part | of
Protocol 3 SCA. This decision to open a formal procedure is without prejudice to the
final assessment of the case by the Authority.

(168) In light of the foregoing considerations, the Authority, acting under the procedure laid
down in Article 1(2) of Part | of Protocol 3 SCA, invites the Norwegian authorities,
within one month of the date of receipt of this Decision, to submit their comments, as
well as all documents, information and data needed to address the doubts of the
Authority outlined above, as well as all relevant information that will enable the
Authority in consolidating its preliminary views expressed in this decision.

(169) Further, the Authority invites the Norwegian authorities to forward a copy of this
Decision to the potential recipients of the aid immediately.

(170) The Authority would like to remind the Norwegian authorities that, according to Article
14 of Part 11 of Protocol 3, any incompatible aid unlawfully put at the disposal of the
beneficiaries will have to be recovered, unless this recovery would be contrary to a
general principle of EEA law. Moreover, according to Article 15 Part Il of Protocol 3,
the powers of the Authority to order the recovery of aid are subject to a limitation period
of 10 years. This period begins on the day on which the unlawful aid is awarded. Any
action taken by the Authority with regard to this unlawful aid shall interrupt the
limitation period.

HAS ADOPTED THIS DECISION:
Article 1

The formal investigation procedure, provided for in Article 1(2) of part | of Protocol 3 is
opened regarding the potential aid to the five (seven before 2009) local scheduled and
school bus operators in Aust-Agder, Norway, in the form of (i) potential new aid not
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granted on the basis of the scheme for local scheduled and school bus transport services
since 1994 until today, and (ii) potential new aid granted on the basis of the scheme for
local scheduled and school bus transport services since 2004.

Article 2

The formal investigation procedure, provided for in Article 1(2) of part | of Protocol 3 is
opened regarding direct grants made available to Nettbuss Sgr AS on the basis of the
ATP project since 2004.

Article 3

The Norwegian authorities are invited, pursuant to Article 6(1) of Part 11 of Protocol 3,
to submit their comments on the opening of the formal investigation procedure within
one month of the notification of this Decision.

Article 4

The Norwegian authorities are requested to provide within one month from notification
of this Decision, all documents, information and data needed for assessment of the
nature and compatibility of the aid measure.

Article 5
This Decision is addressed to the Kingdom of Norway.
Article 6
Only the English version of this Decision is authentic.
Done at Brussels, on 6 February 2013

For the EFTA Surveillance Authority

Oda Helen Sletnes Sabine Monauni-Témordy
President College Member
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