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PART IV: SECTOR SPECIFIC RULES

Aid to maritime transport®
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(@)

(3)

Q)

Introduction

The maritime transport services are of vital importance to the European
Economic Area. EEA maritime transport and its related activities remains one
of the most important in the world. The White Paper of the EC Commission
“European transport policy for 2010: time to decide"? stresses the vital
importance of maritime transport services for the Community economy and
shows 90% of all trade between the Community and the rest of the world is
transported by sea. Short sea shipping accounts for 69% of the volume of
goods transported between the EC Member States (this percentage is 41% if
domestic transport is included).

Since the 1970s the European fleet has been faced with competition from
vessels registered in third countries which do not take much care to observe
social and safety rules in force at international level.

The lack of competitiveness of European-flagged vessels was recognised at
the end of the 1980s and, in the absence of harmonised European measures,
several EEA States adopted different arrangements for aiding maritime
transport. The strategies adopted and the budgets allocated to support
measures differ from one EEA State to the other in reflection of the attitude of
those States to public aid or the importance they attach to the maritime sector.

In addition, to encourage the re-registering of vessels, EEA States have
relaxed rules concerning crews, notably through the creation of second
registers.

Second registers comprise, firstly, "offshore registers™ belonging to territories
which have a greater or lesser autonomy in relation to the EEA State, and
secondly, "international registers"”, attached directly to the State which created
them.

1

2

This Chapter corresponds to the Commission communication C(2004) 43 — Community guidelines
on State aid to maritime transport, OJ No C 13, 17.1.2004, p. 13.
COM (2001) 370 final.
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In spite of the efforts made, a large part of the EEA fleet continues to be
registered under the flags of third countries. This is because the registers of
third countries which apply open registration policies - some of which are
called "flags of convenience” - have continued and are still continuing to enjoy
a significant competitive edge over the registers of EEA States.

Aid to the shipping industry

In the light of the differences between the aid systems adopted by EC Member
States faced with more intense competition from non-Community flagged
vessels, in 1989 the EC Commission defined its first guidelines on this subject
to ensure a certain convergence between the actions of the EC Member States.
This method nevertheless proved to be ineffective and the decline of
Community fleets continued. The guidelines were accordingly reviewed,
leading to a 1997 communication defining new Guidelines on State aid to
maritime transport®.

The 1989 Guidelines were not incorporated when the EEA Agreement came
into force. Nevertheless, the basic state aid provisions of the EEA Agreement
applied in full to the maritime transport sector and the Authority considered
the Commission’s guidelines from 1989 on aid to shipping companies to be
EEA relevant. The 1997 communication was incorporated as Chapter 24A into
the Authority’s State Aid Guidelines. The present Chapter incorporates the EC
Commission’s 2004 Guidelines®.

The major development in recent years concerning support measures from the
EEA States for maritime transport is the widespread extension in Europe of
flat rate tonnage taxation systems (“tonnage tax"). Tonnage tax entered into
force very early in Greece and was progressively extended to the Netherlands
(1996), to Norway (1996), to Germany (1999), to the United Kingdom (2000),
to Denmark, to Spain and to Finland (2002) and to Ireland (2002). Belgium
and France also decided to adopt it in 2002, while the Italian Government is
envisaging this possibility.

Review of developments after adoption of the 1997 Guidelines
In the introductory Chapter of its 2004 Guidelines, the EC Commission

describes the measures proposed by the EC Member States and approved by
the EC Commission compared to the general objectives of the 1997

Community Guidelines on State aid to maritime transport (97/ C 205/05), OJ C 205, 5.7.1997, p. 5.
See footnote 1 of this Chapter.
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Guidelines. The EC Commission gathered the relevant information from
statistical data and from replies to a questionnaire sent to the EC Member
States in early 2002. The Authority had invited the EFTA States to respond to
the same questionnaire and forwarded the replies to the EC Commission. From
the replies of the EFTA States to the questionnaire and from its experience
with notifications in the maritime transport sector, the Authority can confirm
that general trends described by the EC Commission in its 2004
Communication are applicable also for the EEA as a whole.

Competitiveness of the EEA fleet

(2)

b)

The EC Commission found that — following replies provided by the EC
Member States in mid-2002 to the Commission’s questionnaire and to the
most recent statistical data®> - EC Member States which have introduced aid
measures, particularly in the form of tax relief, have obtained re-registration
under the national flag of a significant volume of tonnage in all the registers
taken together. Since the implementation of the special shipping tax regime in
Norway®, the national flagged merchant fleet has increased by 89 vessels or
6% (1996-2001). During the period between 1989-2001 the share of EC
Member State registers in total world tonnage fell slightly. While world
shipping increased, the Community-managed fleet registered under third-
country flags grew faster than that of the fleet registered under the flags of the
EC Member States. The number of Norwegian owned vessels flying foreign
flags has increased from 425 per 1 January 1996 to 702 on 1 January 2001.

Employment trends

(3)

As to the employment trends, the EC Commission noted a drop in the total
number of seafarers on board Community vessels, but pointed out that this
should be seen against the background of an increased productivity per vessel
and the renewal of the Community fleet during 1997-2001 whose advanced
technology resulted in the use of a smaller, but better trained workforce. The
Commission observed that the trend whereby the Community-flagged fleet
depends more and more on third-country seafarers is not reversed. This trend
was pointed out by the Commission in 2001 in its Communication on the
training and recruitment of seafarers’. In Norway, the numbers of Norwegian

ISL, Shipping Statistics 2001. Further details, in particular figures relevant to the Community fleet
and employment of seafarers within the Community, can be taken from the introductory part of the
Commission’s communication, referred to in footnote 1 of this Chapter

Norway was the only EFTA State replying to the questionnaire

Communication from the Commission on the training and recruitment of seafarers of 6 April 2001,
COM(2001) 188 final.
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and EEA seafarers on Norwegian owned vessels dropped by 3% from 1999 to
2000, while employment of non-Norwegian seafarers increased.

Contribution to economic activity as a whole

(4)

()

(6)

(7)

Maritime industries are inextricably linked to maritime transport. This
association is a strong argument in favour of positive measures whose aim is
to maintain a fleet dependent on EEA shipping. Since maritime transport is
one of the links in the chain of transport in general and in the chain of the
maritime industries in particular, measures seeking to maintain the
competitiveness of the European fleet also have repercussions on investments
on land in maritime-related industries® and on the contribution of maritime
transport to the economy of the EEA as a whole, and to jobs in general.

The significance of shipping and the whole maritime cluster varies
considerably with the countries under consideration. In a study undertaken by
the EC Commission, including the 15 EC States and Norway, the importance
of the European maritime cluster and its direct economic impact was
illustrated by the following figures: 1.550 million direct employees, a turnover
of EUR 160 billion in 1997 (about 2% of GDP in the Community)®. Data on
Norway (2% of GDP generated by the maritime cluster'®), Denmark (3% of
the GDP generated by the maritime cluster), Greece (2.3%) and the
Netherlands (2%) can be taken as examples.

In this context, therefore, it is not insignificant to note that the fleet managed
by European operators based in the Community has stayed at a level of around
34% of world tonnage, while the latter increased by 10% during the period.
Given the mobility of the maritime industry and the facilities offered by third
countries, one may conclude that support measures for maritime transport may
contribute to avoiding widespread displacement of allied industries.

Based on these findings, the EC Commission concluded that, where measures
in line with the 1997 Guidelines have been adopted, the structural decline of
the Community registers and the Community fleet has been halted and the
objectives set by the Commission have been attained, at least in part. As the
Authority sees from its investigations in the field of maritime transport,

10

These activities include port services, logistics, the construction, repair, maintenance, inspection
and classification of vessels, ship management and brokerage, banking activities and international
financial services, insurance, advice and professional services

Study undertaken by the European Commission, DG Enterprise “Economic Impact of Maritime
Industries in Europe”.
http://europa.eu.int/comm/enterprise/maritime/maritime_industrial/economic_impact_study.htm
Figure taken from Norway Statistics
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outflagging has not yet ceased while the measures adopted in line with the
former Chapter of the Authority’s Guidelines on aid to maritime transport
have been perceived as a means to halt that tendency. Norway’s percentage of
the world fleet, based on gross tonnage and measured as tonnage registered in
Norway, stayed at around 4% between 1998-2000"".

The share of open registers in world tonnage continued, however, to increase
during the period, rising from 43% in 1996 to 54% in 2001, and there is no
indication of any significant reversal of the trend whereby the fleet had, and is
continuing to have, increasing recourse to seafarers from third countries. The
campaign undertaken in recent years must be pursued but it must be better
targeted. Measures to promote EEA seafarers must in particular be the subject
of more active monitoring.

The results of the measures taken by the EFTA States and authorised by the
Authority will have to be systematically analysed.

(10) As a consequence, and even though as a matter of principle operating aid

should be exceptional, temporary, and degressive, the Authority estimates that
state aid to the EEA shipping industry is still justified and that the approach
followed by the 1997 Guidelines was correct. The present Chapter of the
Guidelines is therefore based on the same basic approach.

2 Scope and general objectives of the revised State Aid Guidelines

(1)

(2)

These Guidelines - replacing the former Chapter 24 A - aim at setting the
parameters within which state aid to maritime transport will be approved,
pursuant to the EEA state aid rules and procedures, by the Authority under
Article 61(3)(c) and/or Article 59(2) of the EEA Agreement.

Aid schemes should not be conducted at the expense of other EEA States'
economies and must be shown not to risk distortion of competition between
the Contracting Parties to an extent contrary to the common interest. State aid
must always be restricted to what is necessary to achieve its purpose and be
granted in a transparent manner. The cumulative effect of all aid granted by
State authorities (including national, regional and local levels) must always be
taken into account.

11
12

Figure taken from Norway Statistics
Which was based on the EC Commission’s Guidelines of 1997
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These Guidelines are applicable to “maritime transport” activities as defined in
Regulation (EEC) No 4055/86, incorporated into the EEA Agreement as
point 53 in Annex XIII to the EEA Agreement, and in Regulation (EEC) No
3577/92", incorporated as point 53 a in Annex XIII to the EEA Agreement®?,
that is to say, to the “transport of goods and persons by sea”. They also, in
specific parts, relate to towage and dredging.

Scope of revised State Aid Guidelines

These Guidelines cover any aid granted by EFTA States or through state
resources in favour of maritime transport. This includes any financial
advantage, conferred in any form whatsoever, funded by public authorities
(whether at national, regional, provincial, departmental or local level). For
these purposes, 'public authorities' may include public undertakings and State-
controlled banks. Arrangements whereby the State guarantees loans or other
funding by commercial banks may also fall within the definition of aid. The
Guidelines draw no distinction between types of beneficiary in terms of their
legal structure (whether companies, partnerships or individuals), nor between
public or private ownership, and any reference to companies shall be taken to
include all other types of legal entity.

These Guidelines do not cover aid to shipbuilding (within the meaning of the
Chapter of the Authority’s State Aid Guidelines on state aid to shipbuilding or
any subsequent instrument). Investments in infrastructure are not normally
considered to involve state aid within the meaning of Article 61(1) of the EEA
Agreement, if the State provides free and equal access to the infrastructure for
the benefit of all operators concerned. However, the Authority may examine
such investments if they could directly or indirectly benefit particular ship-
owners. Finally, the Authority has established the principle that no state aid is
involved where public authorities contribute to a company on a basis that
would be acceptable to a private investor operating under normal market-
economy conditions.

13

14

15

Council Regulation (EEC) No 4055/86 of 22 December 1986 applying the principle of freedom to
services to maritime transport between Member States and between Member States and third
countries (OJ L 378, 31.12.1986, p. 1).

Council Regulation (EEC) No 3577/92 of 7 December 1992 applying the principle of freedom to
provide services to maritime transport within Member States (maritime cabotage) (OJ L 364,
12.12.1992, p. 7).

By Joint Committee Decision No 70/97 (OJ No L 30, 5.2.1998, p. 42 and EEA Supplement No 5,
5.2.1998, p. 175), e.i.f. 1.8.1998.
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2.2 General objectives of revised State Aid Guidelines

(1) Increased transparency within the field of state aid is necessary so that not
only national authorities in the broad sense but also companies and individuals
are aware of their rights and obligations. These Guidelines are intended to
contribute to this and to clarify what state aid schemes may be introduced in
order to support the EEA maritime interest, with the aim of:

improving a safe, efficient, secure and environment friendly maritime
transport,

encouraging the flagging or re-flagging to EEA States’ registers,
contributing to the consolidation of the maritime cluster established in the
EEA States while maintaining an overall competitive fleet on world
markets,

maintaining and improving maritime know-how and protecting and
promoting employment for European seafarers, and

contributing to the promotion of new services in the field of short sea
shipping™®.

(2) State aid may generally be granted only in respect of ships entered in EEA
States’ registers. In certain exceptional cases, however, aid may be granted in
respect of ships entered in registers under point (3) of Annex VIII of these
Guidelines, provided that:

- they comply with the international standards and EEA law, including those

relating to security, safety, environmental performance and on-board
working conditions;

they are operated from the EEA;

their shipowner is established in the EEA and the State concerned
demonstrates that the register contributes directly to the objectives
mentioned above.

(3) Additionally, flag-neutral aid measures may be approved in certain
exceptional cases where a benefit to the common objectives of the Contracting
Parties is clearly demonstrated.

16

See in this respect EC Commission’s White Paper on the European transport policy for 2010,
COM(2001) 370 final.
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3 Fiscal and social measures to improve competitiveness

3.1

1)

(2)

)

(4)

3Fiscal treatment of shipowning companies

Many third countries have developed significant shipping registers, sometimes
supported by an efficient international services infrastructure, attracting
shipowners through a fiscal climate which is considerably milder than within
EEA States. The low-tax environment has resulted in there being an incentive
for companies not only to flag out their vessels but also to consider corporate
relocation. It should be emphasised that there are no effective international
rules at present to curb such tax competition and few administrative, legal or
technical barriers to moving a ship's registration from an EEA State's register.
In this context, the creation of conditions allowing fairer competition with
flags of convenience seems the best way forward.

As a general rule, a tax system of an EEA/EFTA State is not covered by the
EEA Agreement. In certain cases, however, such a system may have
consequences that would bring it within the scope of application of Article
61(1) of the EEA Agreement®’. At this stage, there is no evidence of schemes
distorting competition in trade between the Contracting Parties to an extent
contrary to the common interest. In fact, there appears to be an increasing
degree of convergence in EEA States' approaches to shipping aid. Flagging out
between EEA States is a rare phenomenon. Fiscal competition is mainly an
issue between EEA States on the one hand and third countries on the other,
since the cost savings available to shipowners through third country registers
are considerable in comparison to the options available within the EEA.

For this reason, many EEA States have taken special measures to improve the
fiscal climate for shipowning companies, including, for instance, accelerated
depreciation on investment in ships or the right to reserve profits made on the
sale of ships for a number of years on a tax-free basis, provided that these
profits are reinvested in ships.

These tax relief measures which apply in a special way to shipping are
considered to be state aid. Equally, the system of replacing the normal
corporate tax system by a tonnage tax is a state aid. “Tonnage tax” means that
the shipowner pays an amount of tax linked directly to the tonnage operated.
The tonnage tax will be payable irrespective of the company's actual profits or
losses.

17

EFTA Court Judgment in Case E-6/98 Government of Norway v. EFTA Surveillance Authority.
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Such measures have been shown to safeguard high quality employment in the
on-shore maritime sector, such as management directly related to shipping and
also in associated activities (insurance, brokerage and finance). In view of the
importance of such activities to the economy of the Contracting Parties and in
support of the objectives stated earlier, these types of fiscal incentive can
generally be endorsed. Further, safeguarding quality employment and
stimulating a competitive shipping industry established in an EEA State
through fiscal incentives, taken together with other initiatives on training and
enhancement of safety, will facilitate the development of European shipping in
the global market.

The Authority is aware that the income of shipowners today is often obtained
from the operation of ships under different flags — for instance, when making
use of chartered vessels under foreign flags or by making use of partner
vessels within alliances. It is also recognised that the incentive for expatriation
of management and ancillary activities would continue if the shipowner
obtained a significant financial benefit from maintaining different
establishments and accounting separately for EEA flag earnings and other
earnings. This would be the case, for example, if the non-EEA flag earnings
were liable either to the full rate of corporate taxation in an EEA State or to a
low rate of tax overseas if overseas management could be demonstrated.

The objective of state aid within the context of maritime transport is to
promote the competitiveness of the EEA fleets in the global shipping market.
Consequently, tax relief schemes should, as a rule, require a link with an EEA
flag. However, they may also, exceptionally, be approved where they apply to
the entire fleet operated by a shipowner established within an EEA State's
territory liable to corporate tax, provided that it is demonstrated that the
strategic and commercial management of all ships concerned is actually
carried out from within the territory and that this activity contributes
substantially to economic activity and employment within the EEA. The
evidence furnished by the EEA State concerned to demonstrate this economic
link should include details of vessels owned and operated under EEA States’
registers, EEA nationals employed on ships and in land-based activities and
investments in fixed assets. It must be stressed that the aid must be necessary
to promote the repatriation of the strategic and commercial management of all
ships concerned in the EEA and, in addition, that the beneficiaries of the
schemes must be liable to corporate tax in the EEA. In addition, the Authority
would request any available evidence to show that all vessels operated by
companies benefiting from these measures comply with the relevant
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international and EEA safety standards, including those relating to onboard
working conditions.

As was argued in the above paragraph, it should not be forgotten that, as a
matter of principle, tax relief schemes require a link with the flag of one of the
EEA States. Before aid is exceptionally granted (or confirmed) to fleets which
also comprise vessels flying other flags, EEA States should ensure that
beneficiary companies commit themselves to increasing or at least maintaining
under the flag of one of the EEA States the share of tonnage that they will be
operating under such flags when these Guidelines become applicable.
Whenever a company controls ship operating companies within the meaning
of the Seventh Council Directive 83/349/EEC™® (Article 1), incorporated as
point 4 of Annex XXII to the EEA Agreement, the above mentioned tonnage
share requirement will have to apply to the parent company and subsidiary
companies taken together on a consolidated basis. Should a company (or
group) fail to respect that requirement, the relevant EEA State should not grant
further tax relief with respect to additional non-EEA flagged vessels operated
by that company, unless the EEA-flagged share of the global tonnage eligible
for tax relief in that EEA State has not decreased on average during the
reporting period referred to in the next paragraph. The EFTA State must
inform the Authority of the application of the derogation. The EEA-tonnage
share requirement set out in this paragraph does not apply to undertakings
operating at least 60% of their tonnage under a EEA flag.

In all cases, where fiscal schemes have been approved on the above
exceptional basis and in order to allow the EFTA State concerned to prepare,
every three years, the report required under Section 12 ("Final Remarks", see
below), recipients must provide the EFTA State concerned with proof that all
the conditions for the derogation from the flag link have been fulfilled during
the period. Furthermore, evidence must be provided that, in the case of the
beneficiary fleet, the tonnage share requirement laid down in the previous
paragraph has been observed and that each vessel of that fleet complies with
the relevant international and EEA standards, including those relating to
security, safety, environmental performance and on-board working conditions.
Should recipients fail to provide such evidence, they will not be allowed to
continue to benefit from the tax scheme.

(10) It is also of interest to stipulate that whereas EEA-based shipping companies

are the natural recipients of the above tax schemes, certain ship management

18

OJ L 193, 18.7.1983, p. 1.
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companies established in the EEA may also qualify under the same provisions.
Ship management companies are entities providing different kind of services
to shipowners, such as technical survey, crew recruiting and training, crew
management, and vessel operation. In some cases ship managers are assigned
both technical and crewing management of vessels. In this case they act as
classic “shipowners” as far as transport operations are concerned. Moreover,
as in the case of the shipping industry, this sector is experiencing strong and
increasing competition at an international level. For these reasons, it seems
appropriate to extend the possibility of tax relief to that category of ship
managers.

(11) Ship management companies may qualify for aid only in respect of vessels for
which they have been assigned the entire crew and technical management. In
particular, in order to be eligible, ship managers have to assume from the
owner the full responsibility for the vessel's operation, as well as take over
from the owner all the duties and responsibilities imposed by the ISM Code®®.
Should ship managers also provide other specialised services, even related to
vessel operation, separate accounting for such activities, which do not qualify
for the tax relief schemes, should be ensured. The requirement regarding EEA
States' flag share described above also applies to ship management
companies®.

(12) These Guidelines apply only to maritime transport. The Authority can accept
that the towing at sea of other vessels, oil platforms, etc. falls under that
definition.

(13) The Authority has, however, become aware that in certain cases EEA States
allow tugboats which are designed for work at sea to benefit from aid even
though they are not active at sea, or rarely so. Thus it is useful to state in these
Guidelines which line the Authority will take on this point.

(14) “Towage’ is covered by the scope of the Guidelines only if more than 50% of
the towage activity effectively carried out by a tug during a given year
constitutes “maritime transport”. Waiting time may be proportionally
assimilated to that part of total activity effectively carried out by a tug which
constitutes “maritime transport”. It should be emphasised that towage
activities which are carried out inter alia in ports, or which consist in assisting
a self-propelled vessel to reach port do not constitute “maritime transport” for

19 “ISM Code”, International Management Code for the Safe Operation of Ships and for Pollution

Prevention, adopted by the International Maritime Organization (IMO) by resolution A.741(18).
The Authority will examine the effects of these provisions on ship management after three years of
implementation of these Guidelines.

20
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the purposes of these Guidelines. No derogation from the flag link is possible
in the case of towage.

(15) Similarly in case of dredging, the experience gained during recent years

suggests that some points should be made.

(16) “‘Dredging’ activities are, in principle, not eligible for aid to maritime

transport. However, fiscal arrangements for companies (such as tonnage tax)
may be applied to those dredgers whose activity consists in "maritime
transport™ — that is, the transport at deep sea of extracted materials — for more
than 50% of their annual operational time and only in respect of such transport
activities. Eligible dredgers are only those registered in an EEA State (no
derogation from the flag link possible). In such cases, separate accounting for
maritime transport activities is required?".

(17) Finally, the method of assessing tonnage tax systems notified up to now to the

EC Commission has consisted of the following steps: a virtual profit for
shipowners has been calculated by applying a notional profit rate to their
tonnage; national corporate tax has been applied to the amount so determined.
The resulting amount is the "tonnage tax" to be paid.

(18) The notional profit rates provided for by EC States have been homogeneous

up to now. However, since corporate tax rates may vary significantly across
the EC, the tonnage taxes to be paid for the same tonnage might be very
uneven in the different EC States. In order to keep the present equitable
balance, the EC Commission stipulated that it will only approve schemes
giving rise to a tax-load for the same tonnage fairly in line with the schemes
already approved. Based on its experience, the Authority notes that instead of
calculating virtual profits to which the ordinary corporate tax rate is applied,
some States may decide to directly fix special tonnage tax rates. The Authority
will likewise seek to keep an equitable balance in line with already approved
systems.

(19) In all cases, the benefits of schemes must facilitate the development of the

shipping sector and employment in support of the common interest of the
Contracting Parties. Consequently, the fiscal advantages mentioned above
must be restricted to shipping activities; hence, in cases where a shipowning
company is also engaged in other commercial activities, transparent
accounting will be required in order to prevent 'spill-over' into non-shipping

21

The ships used by these operators also extract or dredge materials which they carry afterwards.
Extraction or dredging as such do not qualify for State aid to maritime transport.
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activities. This approach would help EEA shipping to be competitive, with tax
liabilities comparable to levels applying elsewhere in the world, but would
preserve an EEA State's normal tax levels for other activities and personal
remuneration of shareholders and directors.

Labour-related costs

As was mentioned earlier, maritime transport is a sector experiencing fierce
international competition. Support measures for the maritime sector should,
therefore, aim primarily at reducing fiscal and other costs and burdens borne
by EEA shipowners and EEA seafarers towards levels in line with world
norms. They should directly stimulate the development of the sector and
employment, rather than provide general financial assistance.

In keeping with these objectives, the following action on employment costs
should be allowed for EEA shipping:

- reduced rates of contributions for the social protection of EEA seafarers
employed on board ships registered in a EEA State,

- reduced rates of income tax for EEA seafarers on board ships registered in
a EEA State.

For the purposes of this point, "EEA seafarers” is defined as:

- citizens of the EEA States, in the case of seafarers working on board
vessels (including ro-ro ferries®®) providing scheduled passenger services
between ports of the EEA;

All seafarers liable to taxation and/or social security contributions in an
EEA State, in all other cases.

The previous 1997 Guidelines allowed such reductions for all seafarers
working on board vessels registered in an EEA State and subject to tax and or
social security contributions in an EEA State. However, since then it has
become clear that pressure by international competition on European
shipowners is very strong in the case of international freight transport, while it
is lighter in the case of intra-EEA scheduled passenger transport. Boosting the
competitiveness of European shipping industry is therefore a prior objective of

22

See Article 2, point (a), of Council Directive 1999/35/EC of 29 April 1999 on a system of
mandatory surveys for the safe operation of regular ro-ro ferry and high-speed passenger craft
services (OJ L 138, 1.6.1999, p. 1), as incorporated as point 56 ca) in Annex XIII to the EEA
Agreement, EEA Joint Committee Decision No 179/1999 (OJ No L 74, 15.3.2001, p. 7 and EEA
Supplement No 14, 15.3.2001, p. 22 (Norwegian) and p.105 (Icelandic)), e.i.f. 1.8.2000.
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aid in the former case. Preventing EEA States from granting tax relief to all
seafarers in this case would have very negative effects on the competitiveness
of European shipowners, which could be encouraged to flag-out. At the same
time it has been noticed that employment of citizens of the EEA States is
significant, in percentage terms and in numbers, in intra-EEA scheduled
passenger transport. Protection of employment in the EEA is therefore a
priority for aid in this case. For internal fiscal reasons some EEA States prefer
not to apply reduced rates as mentioned above, but instead may reimburse
shipowners - partially or wholly - for the costs arising from these levies. Such
an approach may generally be considered equivalent to the reduced-rate
system as described above, provided that there is a clear link to these levies,
no element of overcompensation, and that the system is transparent and not
open to abuse.

For the maritime part of towage and dredging activities (maritime transport of
materials), aid in favour of the employment of EEA seafarers may be granted
by analogy to the rules contained in this point, but only if the aid relates to
EEA seafarers working on board seagoing, self-propelled tugs and dredgers,
registered in an EEA State, carrying out maritime transport at sea for at least
50% of their operational time®.

Finally, it should be recalled that aid to employment is covered by the block
exemption provided for by Commission Regulation (EC) No 2204/2002 of
12 December 2002 on the application of Articles 87 and 88 of the EC Treaty
to State aid for employment®, incorporated as point 1g) in Annex XV to the
EEA Agreement®, which also applies to maritime transport.

4 Crew relief

1)

Aid for crew relief tends to reduce the costs of employing EEA seafarers,
especially those on ships operating in distant waters. Aid, which is subject to
the ceiling (as set out in Section 11), may, therefore, be granted in the form of
payment or reimbursement of the costs of repatriation of EEA seafarers
working on board ships entered in EEA States' registers.

23

24
25

Thus dredging activities carried out i.a. mainly in ports will not qualify for aid in favour of
employment of EEA seafarers.

OJ L 337, 13.12.2002, p. 3.

By EEA Joint Committee Decision No 83/2003 (OJ No L [to be published]), e.i.f. 21.6.2003.
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Investment Aid

Subsidies for fleet renewal are not common in other transport modes such as
road haulage and aviation. Since they tend to distort competition, the
Authority will be reluctant to approve such schemes, except where they form
part of a structural reform leading to reductions in overall fleet capacity.

Investment must comply with the Chapter of these Guidelines on state aid to
shipbuilding, or any other EEA legislation or Guidelines that may replace it.

Within the framework of these Guidelines, other investment aid may,
however, be permitted, in line with the safe seas policy, in certain restricted
circumstances to improve equipment on board vessels entered in an EEA
State's registers or to promote the use of safe and clean ships. Thus aid may be
permitted which provides incentives to upgrade EEA-registered ships to
standards which exceed the mandatory safety and environmental standards laid
down in international conventions and anticipating agreed higher standards,
thereby enhancing safety and environmental controls. Such aid must comply
with the applicable EEA provisions on shipbuilding.

Since shipping is essentially very mobile, regional aid for maritime companies
in disadvantaged regions, which often take the form of investment aid to
companies investing in the regions, may only be permitted where it is clear
that the benefits will accrue to the region over a reasonable time period. This
would, for example, be the case of investment related to the construction of
dedicated warehouses or to the purchase of fixed transhipment equipment.
Investment aid for maritime companies in disadvantaged regions may then
only be permitted where it also complies with the regional aid rules (see
Section 6).

Regional Aid on the basis of Article 61(3)(A) and (C) of the EEA
Agreement

In the context of regional aid schemes, the Authority will apply the general
rules set out in its Guidelines or future amendments thereto.

Training

It should be recalled, firstly, that aid to training is covered by the block
exemption provided for by Commission Regulation (EC) No 68/2001 of 12
January 2001 on the application of Articles 87 and 88 of the EC Treaty to
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(@)

(3)

(4)

©)

(6)

training aid”, incorporated as point 1d in Annex XV of the EEA Agreement”’,
which also applies to maritime transport.

Moreover, many training schemes followed by seafarers and supported by the
State are not considered to be state aid because they are of a general nature
(whether vocational or academic). These are, therefore, not subject to
notification and examination by the Authority.

If a scheme is to be regarded as including state aid, notification is, however,
required. This may be the case if, for example, a particular scheme is
specifically related to on-board training and the benefit of State financial
support is received by the training organisation, the cadet, seafarer or
shipowner. The Authority takes a favourable attitude towards aid, granted on a
non-discriminatory basis, to training carried out on board ships registered in an
EEA State. Exceptionally, training on board other vessels may be supported
where justified by objective criteria, such as the lack of available places on
vessels in an EEA State's register.

Where financial contributions are paid for on-board training, the trainee may
not, in principle, be an active member of the crew but must be supernumerary.
This provision is to ensure that net wage subsidies cannot be paid for seafarers
occupied in normal crewing activities.

Similarly, to safeguard and develop maritime expertise in the EEA and the
competitive edge of the EEA maritime industries, further extensive research
and development efforts are necessary, with a focus on quality, productivity,
safety and environmental protection. For such projects, State support may also
be authorised within the limits set by the EEA Agreement?®.

Aid aimed at enhancing and updating EEA officers’ skills may be allowed
during their whole career. The aid may consist of a contribution to the cost of
the training and/or compensation for the wage paid to the officer during the
training period. The schemes must, however, be designed in a way which
prevents the aid for training from being directly or indirectly diverted into a
subsidy to officers' wages.

26
27

28

0OJ L 10, 13.1.2001, p. 20.

By EEA Joint Committee Decision No 88/2002 (OJ L 266, 3.10.2002, p. 56 and EEA Supplement
No 49, 3.10.2002, p. 42), e.i.f. 1.2.2003.

See Article 61(3)(c) of the EEA Agreement and also the Chapters on aid for research and
development and on aid for environmental protections of the State Aid Guidelines.
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(7)

Aid aimed at professional retraining of high-sea fishermen willing to work as
seafarers may be also allowed.

8 Restructuring Aid

1)

Although the Authority’s Guidelines on restructuring and rescuing firms in
difficulty® apply to transport only to the extent that the specific nature of the
sector is taken into account, the Authority will apply those Guidelines or any
other Guidelines or EEA legislation replacing them in considering
restructuring aid for maritime companies.

9 Public service obligations and contracts

(1)

(2)

3)

In the field of maritime cabotage, public service obligations (PSOs) may be
imposed or public service contracts (PSCs) may be concluded for the services
indicated in Article 4 of Regulation (EEC) No 3577/92, incorporated as point
53 a in Annex XlII to the EEA Agreement3°. For those services, PSOs and
PSCs as well as their compensation must fulfil the conditions of that provision
and the rules of the EEA Agreement and procedures governing state aid, as
interpreted by the EFTA Court, and the European Court of Justice for the
corresponding EC Treaty provisions and procedures governing state aid in the
Community.

The Authority accepts that if an international transport service is necessary to
meet imperative public transport needs, PSOs may be imposed or PSCs may
be concluded, provided that any compensation is subject to the above-
mentioned rules of the EEA Agreement and procedures.

The duration of public service contracts should be limited to a reasonable and
not overlong period, normally in the order of six years, since contracts for
significantly longer periods could entail the danger of creating a (private)
monopoly.

10 Aid to short sea shipping

(1)

There is no legal definition of “Short Sea Shipping”. However, the
communication from the EC Commission on the development of Short Sea
Shipping in Europe of 29 June 1999*! has provided a working definition of

29
30

31

See the corresponding Chapter of the State Aid Guidelines.

By Joint Committee Decision 70/97 (OJ No L 30, 5.2.1998, p. 42 and EEA Supplement No 5,
5.2.1998, p. 175), e.i.f. 1.8.1998.

Communication from the Commission to the European Parliament, the Council, the Economic and
Social Committee and the Committee of Regions, "The development of Short Sea Shipping in

3
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(@)

3)

(4)

Short Sea Shipping, to be understood as “the movement of cargo and
passenger by sea between ports situated in geographical Europe or between
those ports and ports situated in non European countries having a coastline on
the enclosed seas bordering Europe”®. In this Communication the EC
Commission underscored the role of this transport mode to promote
sustainable and safe mobility, to strengthen cohesion within the EEA and to
improve transport efficiency as part of an intermodal approach. The Authority
also recognises that the promotion of short-sea shipping must be carried out at
all levels, whether at the level of the EEA, national or regional.

Since aid to Short Sea Shipping aims to improve the intermodal chain and to
decongest roads in the EEA States, the definition of Short Sea Shipping such
as provided by the EC Commission’s 1999 communication should, for the
purposes of these Guidelines, be restricted to transport between ports in the
territory of the EEA States.

The Authority recognises that launching short-sea shipping services may be
accompanied by substantial financial difficulties which the EEA States may
wish to attenuate in order to ensure the promotion of such services.

When such is the case, the Authority will be able to approve aid of this kind,
on condition that it is intended for shipowners within the meaning of Article 1
of Regulation (EEC) No 4055/86*, incorporated as point 53 of Annex XIII to
the EEA Agreement, in respect of ships flying the flag of one of the EEA
States. Aid of this kind will have to be notified and to fulfil the following
conditions:

- the aid must not exceed three years in duration and its purpose must be to
finance a shipping service connecting ports situated in the territory of the
EEA States,

- the service must be of such a kind as to permit transport (of cargo
essentially) by road to be carried out wholly or partly by sea, without
diverting maritime transport in a way which is contrary to the common
interest,

- the aid must be directed at implementing a detailed project with a pre-
established environmental impact, concerning a new route or the upgrading

32
33

Europe: a dynamic alternative in a sustainable transport chain — Second two-yearly report",
COM(1999) 317 final.

See above Communication, p. 2.

See above footnote 13.
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of services on an existing one, associating several shipowners if necessary,
with no more than one project financed per line and with no renewal,
extension or repetition of the project in question,

- the purpose of the aid must be to cover, either up to 30% of the operational
costs of the service in question®, or to finance the purchase of trans-
shipment equipment to supply the planned service, up to a level of 10% in
such investment,

- the aid to implement a project must be granted on the basis of transparent
criteria applied in a non-discriminatory way to shipowners established in
the EEA. The aid should normally be granted for a project selected by the
authorities of the EEA State through a tender procedure in compliance with
applicable Community rules,

- the service which is the subject of the project must be of a kind to be
commercially viable after the period in which it is eligible for public
funding,

- such aid must not be cumulated with public service compensation
(obligations or contracts).

11 Ceiling

1)

(2)

As was explained above, certain EEA States support their maritime sectors
through tax reduction whilst other EEA States prefer to make direct payments
- for instance, by providing reimbursement of seafarers' income tax. In view of
the differences between the fiscal systems of the EEA States, it is felt that the
two alternatives should remain possible. Obviously, those two approaches
may, in some instances, be combined. However, this risks causing a
cumulation of aid to levels which are disproportionate to the objectives of the
common interest of the Contracting Parties and could lead to a subsidy race
between EEA States.

A reduction to zero of taxation and social charges for seafarers and a reduction
of corporate taxation of shipping activities such as is described in Section 3.1
(18) is the maximum level of aid which may be permitted. To avoid distortion
of competition, other systems of aid may not provide any greater benefit than

34

In case of Community financing or eligibility under different aid schemes, the ceiling of 30% applies to the
combined total of aid/financial support. It should be noticed that the aid intensity is the same as that provided
for modal shift actions within the Marco Polo Community initiative: cf. Article 5(2) of Regulation (EC) No
1382/2003 (OJ L 196, 2.8.2003, p. 1).
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this. Moreover, although each aid scheme notified by an EFTA State will be
examined on its own merits, it is considered that the total amount of aid
granted under Sections 3 to 6 should not exceed the total amount of taxes and
social contributions collected from shipping activities and seafarers.

12 Final remarks

1)

(2)

3)

(4)

()

The Authority will continue to monitor regularly and closely the market
conditions for shipping. Should the latter change, and should consequently the
need for state aid be reduced or overcome, the Authority will take the
necessary measures in good time.

All new proposals for measures notified to the Authority must include a
calendar indicating, for the next six years, the expected quantified effects for
each objective of Section 2.2. In particular, the expected macro-economic
return on the corresponding maritime cluster, together with an estimation of
the number of jobs saved or created, is to be presented in such proposals.

For all the aid schemes — whether existing or new — falling within the scope of
these Guidelines, EFTA States are to communicate to the Authority an
assessment of their effects during their sixth year of implementation.

When aid has been approved and granted to a beneficiary, under the
derogation from the flag link referred to in Section 3.1, the relevant EFTA
State must report to the Authority every three years starting from the date
when the grant was granted. In its report, the EFTA State will quantify the
effects produced and compare the results with the expected effects. The
reporting requirements set out in these Guidelines will enter into force upon
their adoption.

Furthermore, should it prove necessary, for example following a justified
complaint, the EFTA State concerned must provide the Authority with
evidence that the assistance granted to the respective beneficiary under an
agreed scheme has been limited to the strict definition therein and has also
produced the effects expected.

13 Appropriate measures

(1)

These Guidelines will apply from the date of adoption. In accordance with
Acrticle 1(1) in Part I and Article 18 in Part Il of Protocol 3 to the Surveillance
and Court Agreement, the Authority proposes that EFTA States amend their
existing aid schemes relating to state aid covered by these Guidelines so as to

3
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comply with them by 30 June 2005 at the latest. EFTA States are invited to
confirm that they accept these proposals for appropriate measures in writing
by 30 June 2004 at the latest.

(2) Should an EFTA State fail to confirm its acceptance in writing by that date,
the Authority will apply Article 19(2) in Part Il of Protocol 3 to the Agreement
between the EFTA States on the establishment of a Surveillance Authority and
a Court of Justice and, if necessary, initiate the proceedings referred to in that
provision.

(3) These Guidelines will be reviewed within seven years of their date of
application.
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Annex
Definition of EEA States’ registers for the purpose of the rules in the Chapter on aid
to maritime transport

'EEA States' registers' should be understood as meaning registers governed by the
law of a an EC Member State or an EFTA State party to the EEA Agreement
applying to their territories forming part of either the European Community or an
EFTA State.

(1) All the first registers of EEA States are EEA States' registers.

(2) In addition, the following registers, located in EEA States and subject to their
laws, are EEA States' registers:

the Danish International Register of Shipping (DIS);
the German International Shipping Register (ISR);
the Italian International Shipping Register;

the Madeira International Ship Register (MAR);

the Canary Islands register.

the Norwegian International Shipping Register (NIS).

(3) Other registers are not considered to be EEA States' registers even if they
serve in practice as a first alternative for shipowners based in that EEA State.
This is because they are located in and subject to the law of territories where
the EC Treaty and hence the EEA Agreement does not, in whole or in
substantial part, apply. Hence, the following registers are not EEA States'
registers :

the Kerguelen register (the EC Treaty does not apply to this
territory),

the Dutch Antilles' register (this territory is associated with the
Community; and only Part IV of the EC Treaty applies to it; it is
responsible for its own fiscal regime),

the registers of:

Isle of Man (only specific parts of the EC Treaty apply to the Isle - see
Acrticle 299 (6) (c) of the EC Treaty; the Isle of Man parliament has sole
right to legislate on fiscal matters),
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Bermuda and Cayman (they are part of the territories associated to the
Community, and only Part IV of the EC Treaty applies to them; they
enjoy a fiscal autonomy).

(4) In the case of Gibraltar, the EC Treaty applies fully and the Gibraltar register
is, for the purposes of these Guidelines, considered to be an EEA State's
register.
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