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REASONED OPINION

delivered in accordance with Article 31 of the Agreement between the EFTA States
on the Establishment of a Surveillance Authority and a Court of Justice concerning
Norway’s failure to comply with its obligations under Article 28 of the EEA
Agreement and Article 7(2) of the Act referred to at point 2 of Annex V to the EEA
Agreement (Regulation (EU) No 492/2011 of the European Parliament and of the
Council of 5 April 2011 on freedom of movement for workers within the Union), as
adapted to the EEA Agreement by Protocol 1 thereto, by limiting the eligibility of
EEA workers and their family members for the financial assistance to studies
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1 Introduction

l. On 11 January 2011 (Event No 582951), the EFTA Surveillance Authority (“the
Authority”) received a complaint against Norway regarding the national rules on access
to study financing for studies pursued outside Norway.

2. The complaint concerned a decision by the Norwegian State Educational Loan Fund to
reject an application submitted by a daughter of an EEA migrant worker in Norway on
the basis that she did not fulfil requirements of prior residence in Norway under the
relevant national rules. The decision was also based on her failure to demonstrate
proficiency in the Norwegian language.

3. According to the complaint, the residence requirement and the language requirement
constitute indirect discrimination against migrant workers and their dependent family
members in breach of EEA law.

2 Correspondence and the steps taken in the case

4. By a letter dated 14 April 2011 (Event No 594564), the Authority informed the
Norwegian Government that it had received the complaint.

5. The issue raised in the complaint concerned essentially the same matter as was the
subject of legal proceedings before the Court of Justice of the European Union (“Court
of Justice”) in Case C-542/09 Commission v Netherlands', therefore, the Authority
decided to put further examination of the complaint on hold pending the outcome of the
case. By a letter of 31 May 2011 (Event No 599517), the complainant was informed
thereof.

6. On 14 June 2012, the Court of Justice delivered the judgment in the above mentioned
case. In its letter of 10 July 2012 (Event No 640155), the Authority invited the
Norwegian Government to provide information about the scope of the relevant national
rules, to explain the policy objectives pursued by Norway with regard to the prior
residence requirement, and the requirement relating to the proficiency in the Norwegian
language. The Norwegian Government was also invited to comment on the judgment of
the Court of Justice in Case C-542/09 Commission v Netherlands.

7. The Norwegian Government replied to the request for information by a letter dated
19 October 2012 (your ref.: 11/2195, Event No 650342).

8. With regard to the policy objectives pursued by Norway, the letter of 19 October 2012
stated that the aim of the Norwegian Study Financing Act was to provide the labour
market in Norway with competent workers. In order to achieve this aim, it was
necessary to ensure that a link exists between the person applying for a grant or student
loan in relation to studies abroad and Norwegian society and its labour market. In this
regard, the residence requirement was considered an important tool. In addition to the
formal qualifications that students obtain through their studies abroad, Norway benefits
from their competence in foreign languages, culture and society.

9. The letter of 19 October 2012 added that the Norwegian Government was in the
process of considering the implications of the judgment in Case C-542/09 Commission

' Case C-542/09 Commission v Netherlands EU:C:2012:346.



[ETA SURVEILLANCE

Page 3 AUTHORITY,

v Netherlands. The matter was discussed at the package meeting in Norway of 25 and
26 October 2012%. By email of 6 May 2013, the Norwegian Government informed the
Authority that the process of considering the implications of the judgment was still
ongoing. The email stated that Norway was committed to amending the relevant rules
in order to take into account the conclusions of the Court of Justice. However, Norway
considered it necessary to wait for the outcome of other cases dealing with similar
issues pending before the Court. Norway added that changes in the national rules would
be decided through the budget process for 2015 which meant that any changes would
take effect from the academic year 2015-2016.

10. Having examined the information provided for by the Norwegian Government, on
6 November 2013, the Authority issued a letter of formal notice to Norway (Event
No 675338), in which it concluded that by limiting in Sections 2-3 and 33-2(1) of the
Study Financing Regulation the eligibility of EEA workers who still are in an
employment relationship for the financial assistance to studies in Norway and abroad to
cases when the studies pursued are linked to their professional activities and by
maintaining in force the prior residence requirement laid down in Section 33-5 of the
Study Financing Regulation, together with the language proficiency requirement laid
down in Section 34-1(1) second sentence of the Study Financing Regulation, Norway
has failed to fulfil its obligations arising from Article 28 of the EEA Agreement and
from Article 7(2) of Regulation No 492/2011.

11. On 3 March 2014, after an extension of the deadline, the Authority received a reply
(Event No 701211) from the Norwegian Government to the letter of formal notice. In
its reply the Norwegian Government undertook to remove the requirement of a link
between the studies and the professional activities applied with respect to EEA
nationals. As regards the requirements of prior residence and language proficiency the
Norwegian Government stated that it is currently in the process of reviewing these
requirements. However, any changes to the relevant national rules could take effect
only from the academic year 2015-2016.

12. The case was further discussed with the Norwegian Government at the package
meeting of 21 and 22 November 2013’ in Norway and at the meeting on 8 April 2014
in Brussels.

3 Relevant national law

General rules on financial assistance to students

13. The Study Financing Act of 3 June 2005 No 37* (“the Study Financing Act”) provides
the legal basis for financial assistance, in the form of grants or loans, to students by the
Norwegian State Educational Loan Fund.

14. According to Section 1 of the Study Financing Act the purpose of the educational grant
scheme is to advance equal opportunities in the field of education regardless of
geography, age, gender, disability, economic and social situation, and to ensure that
competence is made available to society and the labour market. According to Section 3,
the Act applies to Norwegian nationals and EEA nationals, including EEA nationals
who have employment in Norway (“EEA workers”) and EEA nationals who have

? See the follow-up letter to the package meeting (Event No 652036 in Case No 72128).
3 See the follow-up letter to the package meeting (Event No 691859 in Case No 74044).
* Lov om utdanningsstotte. LOV-2005-06-03-37.



[?FTA SURVEILLANCE

Page 4 AUTHORITY,

special links to Norway. The Act also applies to other groups of foreign nationals who
have links to Norway on the basis of their work or family ties.

15. The Regulation on financial assistance from the Norwegian State Educational Loan
Fund (“the Study Financing Regulation”)’ (a new one being adopted for each academic
year) lays down the following rules.

16. Section 2-1 of the Study Financing Regulation states as a general rule that study
financing is normally provided for Norwegian nationals. Section 2-2 of the Regulation
provides that family members of EEA nationals, residing in Norway on another basis
than studies, shall have the right to study financing on the same conditions as
Norwegian nationals. According to Section 2-3 EEA workers shall have the right to
study financing in Norway provided that their studies are linked to their professional
activities in Norway. However, this requirement does not apply if the person has
become involuntarily unemployed due to general changes on the labour market. Section
2-4 adds that EEA nationals, and their family members, who have been granted the
right of permanent residence in Norway (cf. Sections 115 and 116 of the Immigration
Act®), shall be treated on an equal footing with Norwegian nationals.

Rules on financial assistance for studies abroad

17. With regard to studies pursued abroad, Section 2-6 of the Study Financing Regulation
states that special requirements shall apply with regard to nationality and links to
Norway, as further laid down in Chapter 6 (studies in another Scandinavian country)
and Chapter 33 (studies outside the Scandinavian countries).

18. Section 33-1 of the Regulation states as a main rule that access to study financing for
studies abroad shall be accorded to Norwegian nationals. However, according to
Section 33-3, this right applies also to EEA nationals, and their family members, who
have the right of permanent residence in Norway.

19. Section 33-2(1) extends the right to study financing for studies abroad to EEA workers
on condition that their studies abroad are linked to their profession. However, this
requirement does not apply if the person has become involuntarily unemployed due to
general changes on the labour market. Section 33-2(2) adds that family members of
EEA workers shall in this regard have the right to study financing on the same basis as
Norwegian nationals.

20. Section 33-5 lays down a general residence requirement which states that in order to
qualify for educational support for studies pursued outside Norway applicants must
have resided in Norway consecutively for at least two of the last five years prior to the
start of their studies (“the “two out of five years” rule”). This requirement applies
irrespective of the nationality of the applicant.

21. Derogation from the prior residence requirement may be provided under Section 33-7
of the Regulation if the applicant has been resident outside Norway while working for
(a) the Norwegian Foreign Service, (b) a Norwegian missionary or an aid organization,
(¢) a Norwegian business, or (d) due to illness. Lastly, a derogation from the prior
residence requirement is possible if the applicant has special ties to Norway, but only if

* The current Study Financing Regulation: Forskrift om tildeling av utdanningsstotte Jfor undervisningsaret
2013-2014. FOR-2013-02-11-208.

® Actof 15 May 2008 No 35 on the entry of foreign nationals into the Kingdom of Norway and their stay in
the realm (Immigration Act) (Lov om utlendingers adgang til riket og deres opphold her (utlendingsloven).
LOV-2008-05-15-35).
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strong reasons justify it (Section 33-7(2)). If the special situation is linked to the
parents it is required that the applicant was born in 1991 or later (Section 33-7(3)).

Requirement of proficiency in the Norwegian language

22. Section 34-1(1) first sentence of the Study Financing Regulation states that the
minimum requirements for admission to Norwegian institutions for higher education
(cf. Section 3-6 of the Higher education act’) must be fulfilled in order for students to
qualify for financial assistance. Therefore, students with non-Nordic upper secondary
school diplomas are required to demonstrate their proficiency in the Norwegian
language by tests specified in Section 2-2(2) of Regulation of 31 January 2007 No 173
on access to higher education,® or by other documentation (cf. Section 2-2(3) of the
latter Regulation).

23. Furthermore, Section 34-1(1) second sentence of the Study Financing Regulation
explicitly states that the Norwegian language proficiency requirement applies also to
students who apply for financial assistance for studies abroad.

4 Relevant EEA law

24. Article 28(1) of the EEA Agreement provides that freedom of movement for workers
shall be secured among EC Member States and EEA EFTA States. This shall, pursuant
to Article 28(2) of the EEA Agreement, entail the abolition of any discrimination based
on nationality between workers of EC Member States and EEA EFTA States as regards
employment, remuneration and other conditions of work and employment.

25. As regards free movement of workers, more specific rules are set out in Regulation
No 492/2011 on freedom of movement for workers within the Union (“Regulation
No 492/20117).° Under Article 7(2) of Regulation No 492/2011, a worker who is a
national of an EEA State is to enjoy, in the territory of another EEA State, the same
social and tax advantages as national workers.

26. Article 2(2) of Directive 2004/38/EC on the right of citizens of the Union and their
family members to move and reside freely within the territory of the Member States
(“Directive No 2004/38”)'" defines who is to be considered a family member of an
EEA national. According to this Article, a “family member” means the spouse (Article
2(2)(a)), the partner with whom the EEA national has contracted a registered
partnership (Article 2(2)(b)), the direct descendants who are under the age of 21 or are
dependants and those of the spouse or partner (Article 2(2)(c)), and the dependent
direct relatives in the ascending line and those of the spouse or partner (Article

2(2)(d)).

" Lov om universiteter og hayskoler (universitets- og hoyskoleloven). LOV-2005-04-01-15.

8 Forskrift om opptak til hoyere utdanning. FOR-2007-01-31-173.

? Act referred to at point 2 of Annex V to the EEA Agreement (Regulation (EU) No 492/2011 of the
European Parliament and of the Council of 5 April 2011 on freedom of movement for workers within the
Union) as adapted to the EEA Agreement by Protocol 1 thereto.

10" Act referred to at point 1 of Annex V to the EEA Agreement (Directive 2004/38/EC of the European
Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family
members to move and reside freely within the territory of the Member States amending Regulation (EEC) No
1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC,
75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC) as adapted to the EEA Agreement by Protocol 1
thereto.




